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AN IMAGINARY JUDICIAL OPINION * 


HIS case presents the question whether income from royalties 
from licenses of films protected by copyrights granted by 
the United States may be included in the measure of a state tax 
denominated a franchise tax on corporations based on net income. 
The appellant relies of course on our decision in Long v. Rock- 
wood, 277 U.S. 142, holding that income from patents is immune 
from direct taxation by the states, and on our decision in Macallen 
Co. v. Massachusetts, 279 U. S. 620, which under the special 
facts there disclosed ruled that the inclusion of income from fed- 
eral bonds in the measure of a state-imposed corporate excise re- 
sulted in the imposition of an unconstitutional burden upon a fed- 
eral instrumentality. 

Long v. Rockwood was decided by a bare majority of the Court. 
The four dissentients in that case are still members of this Court, 
and two of the majority in that case have been succeeded by two 
new brethren. The authority of Long v. Rockwood may there- 
fore not unnaturally be open to question, but we have not found 
it necessary to inquire into that or to enter upon the question 
whether royalties from copyrights necessarily present the same 
characteristics as royalties from patents. Obviously if this tax 
now before us is not a tax on the royalties, the royalties are not 





* The facts assumed as the basis of this imaginary opinion closely resemble 
those actually appearing in Educational Films Corp. v. Ward, 51 Sup. Ct. 170 
(1931), which is considered editorially in Notes in (1931) 31 Cor. L. Rev. 511; 
(1931) 44 Harv. L. Rev. 829; (1931) 16 Butx. Nat. Tax Ass’n 148; (1931) 40 
Yate L. J. 826. 

The interest in this decision and its opinion is enhanced by their bearing upon 
the earlier case of Macallen Co. v. Massachusetts, 279 U. S. 620 (1929). For non- 
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taxed, and the question whether they are taxable does not arise. 
This Court has more than once found occasion to announce its 
adherence to the wise canon of not passing upon constitutional is- 
sues unless the case can not be otherwise decided. Clearly this 
case can be decided without inquiring whether these royalties are 
to be regarded as instrumentalities of the Federal Government. 
We shall have to face that issue when it is presented under a 
statute imposing a direct income tax rather than an excise such as 
we have here. For the present we disregard it and are not to be 
understood as expressing any opinion about it. It will be time 
enough to consider grave constitutional issues and to face the al- 
ways distressing task of inquiring into the present standing of an 
authoritative decision of this Court when no distinction can be 
drawn to enable us to avoid such unseemly reopening of issues 
once duly settled. 

Happily the present case may be disposed of otherwise. It is 
true that we do not thereby avoid passing upon a constitutional 
issue, but the solution of this issue turns upon an inquiry into 
the nature of the New York tax now before us rather than upon 
any disputable questions of distinctly constitutional import. The 
constitutional principles are established and undoubted. If the 
tax is on income immune therefrom, the income may not, con- 
sistently with constitutional principles, be taxed. If the tax is not 
on income but on something else concededly taxable, then clearly 
the decisions holding the income immune from taxation have no 
bearing upon the case. With the determination of the question 
respecting the nature of the New York tax, the decision of the 
case follows automatically by the application of constitutional 
principles not open to misunderstanding or dispute. 

By thus confining our inquiry to the nature of the state tax in 





judicial, and therefore unreliable, interpretations of that case, see Brown, Restriction 
on State Taxation Because of Interference with Federal Functions (1931) 17 Va. L. 
Rev. 325; Bradford, What the Courts are Saying about Taxes (1930) 22 Proc. Nat. 
Tax Conr. 337; Haig, Should Banks be Taxed, and How? 22 id. 385; (1930) 15 
Butt. Nat. Tax Ass’n 134; Powell, The Macallen Case—and Before (1930) 8 
Nat. Inc. Tax Mac. 47; Powell, The Macallen Case—and Beyond, 8 id. 91; 
Trainor, National Bank Taxation in California (1929) 17 Cauir. L. Rev. 456; and 
Notes in (1930) 30 Cor. L. Rev. 92; (1929) 15 Corn. L. Q. 127; (1929) 43 Harv. 
L. Rev. 280; (1930) 25 Inu. L. Rev. 103; (1929) 28 Micu. L. Rev. 198; (1930) 
4 St. Jouns L. Rev. 311; and (1929) 3 So. Carr. L. Rev. 52. For discussions 
of the case below see (1929) 42 Harv. L. Rev. 444; and (1929) 12 Va. L. Rev. 672. 
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question, we not only avoid reconsideration of issues distinctly 
constitutional in nature, but we perform a valuable service in ad- 
vising state legislatures of the proper mode of constitutional ac- 
tion. The high and solemn duty imposed upon this Court to keep 
the states within the limits of their constitutional powers has on 
occasion caused us peculiarly deep distress when we have found 
ourselves impelled by the Constitution to frustrate state desires 
to secure revenue, not because the desires themselves were unat- 
tainable under the Constitution but because they were expressed 
in a form forbidden by constitutional requirements. An instance 
of this nature appears in the Macallen case, in which the statutes 
before us unfortunately were so phrased as to indicate to a ma- 
jority of the Court that the legislature had sought to exercise a 
power that did not belong to it rather than one long demonstrated 
to be within its competence. While the effect of the two powers 
would be the same, one was a power possessed and the other a 
power denied, and it is manifest that the distinction between the 
two must be maintained else the Constitution itself might in time 
become a mere verbal shadow and no longer a vital force in the 
delimitation of the spheres of governmental power. 

The importance to the states of a clear understanding of the 
boundary between what is within and what without their powers 
is not limited by the incidence of any particular litigation. A 
decision in the instant case based on a determination of the nature 
of the statute before us will advise the states as to their power or 
lack of power with respect to other income than that from copy- 
rights or patents. It may, for example, have some possible bear- 
ing on their power to include income from federal bonds in the 
assessment of the excise now before us or of somewhat similar 
exercises of their taxing power. It is widely known that not a few 
jurists and state officials have failed to appreciate the narrow 
grounds on which our decision in the Macallen case was placed 
and have therefore wrongly assumed that the decision might have 
application to other statutes than the peculiar legislation then be- 
fore us. There is need, therefore, for us to declare unmistakably 
the distinction already marked by us between the statutes which 
fall within and those which fall without the powers of the state. 

Obviously this tax falls within the approval given by a series of 
cases of which Flint v. Stone Tracy Co., 220 U.S. 107, and Home 
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Insurance Co. v. New York, 134 U.S. 594, are typical. These 
cases establish that an excise upon exercising corporate privileges 
may be measured by assets or income not subject to direct taxation. 
This was such an excise. It was not demandable unless the cor- 
poration exercised its corporate privileges. It was not demand- 
able from others than corporations. The case before us comes so 
clearly within the decisions cited supra that no further considera- 
tion of the problem would be necessary except for contentions 
urged upon the basis of the Macallen case. It is vigorously in- 
sisted that we can not approve the present tax without overruling 
the Macallen case. 

It is always with unfeigned reluctance that this Court can view 
the possibility of being required to cast doubt upon the wisdom 
or authority of one of its own decisions. Particularly is this true 
when the decision subjected to scrutiny is of recent date and one 
concurred in by some of our brethren who are still with us. This 
sensitiveness to any suggestion that any of our brethren might 
have been lacking in a correct understanding of established con- 
stitutional principles was manifested in the opinion in the Macal- 
len case which duly recognized the binding authority of Flint v. 
Stone Tracy Co. and Home Insurance Co. v. New York, supra. 
It is true that there were expressions in the opinion of the Macal- 
len case which might have seemed equally applicable to the earlier 
cases. It was suggested that “the fact that a tax ostensibly laid 
upon a taxable subject is to be measured by the value of a non- 
taxable subject at once suggests the probability that it was the 
latter rather than the former that the lawmaker sought to reach.” 
Yet, notwithstanding this sentence with its apparent tendency to 
blur the significant distinction between subject and measure es- 
tablished by prior decisions, the opinion recognized the existence 
and validity of the distinction and refrained from overruling 
earlier cases. Obviously the Macallen case could not alter estab- 
lished constitutional principles even if it mistakenly failed to ap- 
ply them. Doubt and disagreement as to the application of 
principles must of necessity from time to time arise from the 
anomaly of individual instances, but this does not indicate any 
want of concord as to the certainty and scope of the principles 
themselves. We should not be paying due respect to our brethren 
who concurred in the Macallen case if we failed to accord the 
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fullest possible weight to their recognition of the binding author- 
ity of principles long applied in earlier cases and to their emphasis 
and reliance upon the presence of additional and peculiar elements 
in the antecedents of the Massachusetts legislation then before 
them, which caused the case in their judgment to differ from the 
earlier cases as widely and as significantly in all respects as we 
find that it differs from the case at bar. 

Had it been necessary at this time to challenge the Macallen 
case, it might have been pertinent to point ouf that it was con- 
curred in by only six members of the Court, two of whom are no 
longer with us. Their places have been filled by two new brethren 
who have in some other decisions indicated an outlook somewhat 
different from that characteristic of the six members of the Court 
who constituted the majority in the Macallen case. The attitude 
of our six brethren of that time was a matter of extended com- 
ment in debates in the United States Senate when engaged upon 
its solemn constitutional duty of acting upon nominations trans- 
mitted by the Chief Executive of the Nation. It is an attitude 
which has tended to inspire criticism of some of the decisions of 
this Court from jurists of undoubted capacity, not indeed to men- 
tion those of our own brethren who have found themselves im- 
pelled to dissent from not a few of the departures of recent years. 
While their full feeling could not adequately be emphasized within 
the traditiona! limitations of a dissenting opinion, it was neverthe- 
less not wholly disguised and was a point of reference in the de- 
bates heretofore referred to. That our new brethren were not 
unaware of the cleavages of opinion in our midst and of the wide- 
spread dissatisfaction with several of the decisions prior to their 
appointment is hardly to be doubted. It may be inferred also that 
their own training and capacity have induced in them, quite apart 
from deference to the views referred to, an outlook that on the 
whole is one that leans toward wisdom and the desire to have the 
opinions of this Court meet with respect. These personal factors 
which are not wholly extraneous to the process of official consti- 
tutional interpretation may account in some measure for the fact 
that the Macallen case is not deemed to be entitled to controlling 
weight in determining our present judgment. Yet it is not neces- 
sary to resort to such considerations, even if it would be proper 
todoso. One of our brethren who concurred in the Macallen case 
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concurs also in the present judgment. It can hardly be assumed 
that with due deliberation he would accept contradictory judg- 
ments within the short space of two years. As the writer of the 
opinion in Long v. Rockwood, he can hardly be thought to enter- 
tain a conception of the nature of income from copyrights which 
would differentiate it from income from patents and thereby ren- 
der unnecessary a consideration of the nature of the New York 
statute here involved. Clearly, therefore, his concurrence here is 
alone enough to establish the validity of the distinction, at least 
for present purposes, between the Macallen case and the case 
before us. 

It may perhaps be appropriate to point out the precise nature of 
our inquiry into the Macallen case. Our concern with the dis- 
tinction there laid down is not for the purpose of determining 
whether the decision in that case was justified. Obviously if the 
distinction was insufficient to justify the conclusion there reached, 
an authoritative declaration of a judgment to that effect would 
remove the case from further consideration. We are inquiring, 
however, not into the legal sufficiency of the distinction, but only 
into its precise factual character and extent, so that we may be 
in a position accurately to determine and adjudge whether it is a 
distinction available to the taxpayer here. 

In the Macallen case, which involved an excise similar to the 
excise now before us, the question was with regard to the inclu- 
sion in the measure of the tax of income from federal bonds under 
an amendment which was thought to be clearly directed to that 
end for the reason that it replaced an earlier provision specifically 
excluding such income. That change in the statute so to include 
what had previously been explicitly excluded was emphasized in 
the opinion as the striking fact which made it clear that the state 
sought to include what had previously been excluded and thereby 
to reach income from federal bonds as such income rather than 
merely as a proper element to be considered in determining the 
measure of a legitimate tax upon the enjoyment of the corporate 
franchise which was the subject of the tax. In addition to the 
contrast between the original excluding statute and the amended 
including statute, there was before the Court the report of a com- 
mission urging upon the legislature the precise change actually 
made and stating that by such an amendment the assessment 
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might include income from federal bonds which previously the 
statute had explicitly excluded. There was no doubt, therefore, 
that the legislature had intended to include what it had in fact 
included. But for this change in the statute after a prior statute 
had excluded what the later statute included, the case presented 
in Macallen Co. v. Massachusetts would not have differed from 
the earlier cases which clearly sanctioned the inclusion in the 
measure of a corporate excise of income and assets not subject 
to direct taxation, and the tax could not have been held to be un- 
constitutional without overruling those earlier cases. The earlier 
cases were not overruled and the case before the Court was as- 
sumed to be not in conflict with them. 

We come now to inquire whether the New York tax now before 
us has the special vice found in the Massachusetts statute. Quite 
obviously it has not, for the New York statute never explicitly 
excluded income from copyrights. On the contrary we assume 
that from the first such income was included in the measure laid 
down. In the earliest Act the taxpayer was required to include 
in its return its gross income as reported to the Federal Govern- 
ment. Such gross income reported to the Federal Government in- 
cluded income from copyrights, since such income is taxable by 
and taxed by the Federal Government. From the beginning, 
therefore, the New York legislation included income from copy- 
rights in the measure of the excise on corporations. It therefore 
is of no importance that a later amendment included in the meas- 
ure of the tax “income from any source.’”’ Whether the income 
from copyrights be regarded as within the purview of this later 
amendment as “income from any source” or whether it come 
within some other provision of the statute is of no moment, since 
it was included from the beginning and no change in the statute 
in respect of this income represents any change in policy. 

Counsel for the taxpayer have urged upon us that in determin- 
ing the effect of the amendment of 1927 which included in the 
measure of the tax “ income from any source ” we should consider 
the amendment of 1924 which added to the definition of income 
to be taken as the measure of the excise “ all interest received 
from federal, state, municipal or other bonds.” Here, it is con- 
tended, was an amendment which in explicit terms included in- 
come previously not included and thereby indicated the intention 
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of the legislature to impose a burden on federal bonds and not 
merely to use the income therefrom in the measure of a tax on a 
legitimate subject. Even if we should for the moment grant that 
this contention would have force if we had before us a case in- 
volving income from federal bonds, it can hardly help the appel- 
lant here. It is difficult to characterize as otherwise than absurd 
a contention that because the legislature had treated income from 
federal bonds in a manner quite different from its treatment of 
income from copyrights, therefore the treatment of income from 
copyrights should be treated by us as though it were the same as 
the treatment of income from federal bonds. Clearly a conclu- 
sion of identity can hardly be said to follow from a premise of 
difference. Indeed it might not be wholly inappropriate to suggest 
that the effort to urge upon us an argument so wholly frail and 
fallacious might well be regarded as the offspring of a despair 
born of a consciousness of the weakness of the major contention 
advanced in support of the endeavor to escape from a reasonable 
and lawful tax. 

If any inference were to be drawn from the point of difference 
in the statutory history thus called to our attention, it would be 
quite the opposite of that which the appellant urges. By the 
amendment of 1924 the legislature has shown that it knows how 
to include income by explicit and particularistic statement of the 
sources thereof, when such is its desire. When, therefore, in the 
later amendment of 1927 the legislature refrains from specific 
reference to any particular source of income and refers rather to 
“income from any source,” the conclusion is inescapable that by 
this amendment the legislature is seeking to reach income merely 
as income and not as income from any particular source. Even, 
therefore, if it were true, which it is not, that income from copy- 
rights is taxable by virtue of the amendment of 1927 rather than 
by virtue of the general description of the original statute, as it is, 
the statutory history would make clear that the legislature was 
including income from copyrights merely as income and not as 
income from copyrights. ‘“ Income from any source ” is equiva- 
lent in meaning to “income from all sources,” or “ income from 
whatever source,” or “income without regard to its source.” In- 
come, as is well known, is not self-generating. All income must 
come from some source outside itself. Therefore “income from 





AN IMAGINARY JUDICIAL OPINION 897 


any source ”’ is used by the legislature to indicate not a differentia- 
tion between one type of income and another, but on the contrary 
an absence of any differentiation. There is no basis, therefore, for 
the contention that the legislature has shown anywhere the inten- 
tion to include income from copyrights as such. It has been in- 
cluded solely as income and not at all as income from copyrights. 

In what we have just said, we are not to be understood as 
assuming that the amendment of 1924 referring specifically to 
income from federal bonds would make the case as to income from 
federal bonds when arising under that amendment the same as the 
case of the same type of income arising under the Massachusetts 
statute before us in the Macallen case. For the Massachusetts 
amendment in which this income was included did not specifically 
mention such income. The only specific reference to such in- 
come was in an earlier statute which specifically excluded it from 
consideration in the assessment. Therefore the New York statute 
and its amendment were quite the opposite of the Massachu- 
setts statute and its amendment. Massachusetts specifically ex- 
cluded income from federal bonds and then by amendment ex- 
cluded the prior specific exclusion. New York by its original 
statute made no mention of income from federal bonds but merely 
failed to include it in its definition of income owing to the fact that 
it is not included in the income reported to the Federal Govern- 
ment and the New York statute incorporated by implied reference 
the federal definition of returnable income. When this became 
clear to the New York legislature by reason of a decision of the 
New York Court of Appeals informing it what it meant by its 
original statute, the legislature then added the amendment of 
1924 which specifically included income from federal bonds. The 
fault in the Massachusetts statute was not that it referred specifi- 
cally to income from federal bonds when it included such income, 
for it did not do that. The fault was rather that an earlier statute 
which did not tax such income specifically excluded it from taxa- 
tion. The New York statute is wholly free from the fault found 
in the Massachusetts statute. It never mentioned income from 
federal bonds when it failed to include it. It mentioned it only 
when it included it. Thus it is clear that even if we were to find 
some merit in the appellant’s contention that New York’s treat- 
ment of income from copyrights should be deemed to be the same 
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as its treatment of the income from federal bonds for the reason 
that the treatment of the one is the opposite of the treatment of 
the other, nevertheless this would not avail the appellant here, for 
it appears that New York’s treatment of income from federal 
bonds is doubly opposite to the Massachusetts treatment of such 
income condemned in the Macallen case. 

There remains to be noticed one further contention on behalf 
of the appellant. We have hesitated somewhat whether to go into 
this argument, for we have felt that though it was put forward in 
restrained language and therefore is not objectionable in form, 
nevertheless in substance it might well be thought to fall within 
the condemnation which from time to time we have found it neces- 
sary to visit upon certain matter in briefs by branding it as scur- 
rilous and ordering its exclusion from the record., Yet we have 
decided to notice the argument for fear lest the failure to notice 
it might mistakenly be deemed an admission by silence that the 
argument was not without some force. 

The contention now under consideration admits the distinction 
in fact between the Massachusetts statutes before us in the Macal- 
len case and the statutes sustained and applied in Flint v. Stone 
Tracy Co., and other similar cases. It concedes, that is, that the 
statutes which were sustained were not preceded by other statutes 
explicitly excluding income of the class in question. It concedes 
that there was a prior Massachusetts statute explicitly excluding 
the income in question under the later statute. It concedes that 
this distinctive feature of the Massachusetts legislation was em- 
phasized as the reason why this court found the earlier cases not 
applicable and why it distinguished them rather than overruled 
them. Yet, proceeds the argument, the distinction in fact was not 
one that a rational judgment could conceive to be of sufficient 
importance to warrant a difference in decision. Therefore, it is 
urged, we should consider the Macallen case as in reality having 
been based on the only ground on which it could rationally have 
been based, and so treat it as a decision which in substance over- 
ruled the earlier cases. 

A first answer to such a contention is that it is a criticism of the 
decision of the Macallen case on the grounds on which it professed 
to go. If this criticism were given credence, it would show that 
the Macallen case was wrongly decided. If the Macallen case 
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was wrongly decided, an argument premised on that fact should 
be an argument that it should not be followed as a controlling 
precedent for later cases. Such an argument would be one that 
might make an appeal to those of us who dissented in the Macallen 
case and to those who might have been with the dissenters in that 
case had they then been members of the Court. Yet this is not 
the argument made and we therefore do not consider it. The 
argument is rather that the majority in the Macallen case were 
in reality overruling the earlier cases though they professed not 
to be doing so. If the argument were that the members of this 
Court were insincere in their profession that they were not over- 
ruling earlier cases, we should have deemed it necessary to brand 
it as scurrilous and to have declined to consider it. Counsel, how- 
ever, have explicitly disclaimed making any charge of insincerity. 
They contend, rather, that the distinction, though sincerely put 
forward and sincerely made the basis of the decision, is neverthe- 
less so insignificant as a matter of rational judgment as to afford 
no basis in reason for the difference of decision predicated upon 
it. The Macallen case, therefore, they insist, must in reason be 
treated as one based on the fact that the exempt income was in- 
cluded in the measure of a tax nominally on something else, since 
this is the only fact entitled to rational weight. Therefore it is 
urged that in all cases following the Macallen case the only ques- 
tion entitled to consideration is whether any income included in 
the measure of a tax is of the nature of exempt income. 

Though the argument, as thus put, may have some apparent 
verbal force, it will be seen upon analysis to contain the seeds of 
its own destruction. It is an argument predicated upon what are 
urged as sound canons of rational judgment. It contends that the 
canons of judgment actually and sincerely applied in the Macal- 
len case are not rational but irrational. The argument thus put 
can not be considered without some further analysis, delicate as 
the task must necessarily be. Judgments, it is clear, do not make 
themselves. Judgments have to be made by human beings. The 
contention of the appellants, therefore, loath as we are to state 
it thus, comes down to this: that the human beings who consti- 
tuted the majority in the Macallen case made sincerely and with 
deliberation a judgment that was wholly irrational. The essen- 
tial premise of the argument now urged is that the majority in the 
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Macallen case were irrational in thinking that they were not over- 
ruling Flint v. Stone Tracy Co., that in all sound judgment they 
really were overruling that case and that therefore it should be 
treated as overruled. 

The answer to such a contention is obvious. In essence the 
contention is that Flint v. Stone Tracy Co. was overruled by men 
of irrational judgment, not aware of the fact that they did so. 
The contention of rational overruling is premised on a foundation 
of irrational distinction. How irrationality can conceive rational- 
ity is difficult for us to see. To say that the wisdom of what men 
do inadvertently is established by the unwisdom of what they do 
deliberately is to be guilty of something approaching a non- 
sequitur. Counsel can hardly ask us to respect an argument that 
the Macallen case should be treated as doing more than the judges 
who decided it thought that it did, when the only foundation for 
the argument is that those who concurred in that case were irra- 
tional. Surely it would be unsafe to trust a judgment as the basis 
for wide consequences when the only reason urged for doing so is 
that it is unsafe to trust it as a basis for narrow consequences. 
Even if there were merit in the argument that the Macallen case 
did overrule earlier cases, the premise upon which the argument 
is founded would be a conclusive reason why the Macallen case 
itself should be overruled, at least to the extent that it overruled 
earlier cases. 

The argument we are now considering might well be dismissed 
without further comment than the fact that it apparently makes 
no appeal to our brethren who dissent from our decision in the 
case at bar and who concurred in the judgment in the Macallen 
case. They deny the essential premise of the argument. They 
do not concede that the Macallen case is to be supported only on 
grounds that render it inconsistent with Flint v. Stone Tracy Co. 
The nature of the judgment which they made in the Macallen 
case must be assumed to be better known to themselves than to 
counsel who are seeking to belittle that decision in order to en- 
large it. When brethren who concurred in the Macallen case con- 
tend that in sound judgment it overruled Flint v. Stone Tracy Co., 
then and then only will it be time for others so to consider it. It 
seems obvious to us that criticism of the judgment expressed in 
the Macallen case will come more appropriately from those who 
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do not need that case as the essential foundation of their major 
contention. 

In view of the fact that the 1924 amendment of the New York 
statute specifically referring to income from federal bonds has 
been adduced in argument and has been said by the minority to 
make such income fall precisely within the test laid down by the 
Macallen case, it seems to us fitting to repeat that we do not so 
understand the situation. The Macallen case could not go on the 
ground of specific inclusion of a class of income previously left 
out by mere failure to include it, for such were not the facts in 
that case. The Macallen case was one of inclusion in general 
terms of income previously specifically excluded. We may agree 
that in judgment it may seem to be of slight importance how 
earlier legislation no longer in force was phrased so as to exclude 
income not to be considered in assessing a tax. It is at any rate 
possible to argue that the fact of a change is more important than 
how it came about, and that we should therefore expand the prin- 
ciple of the Macallen case so as to embrace other situations 
equally within its reason. Such a contention might be pertinent 
in a case involving income from federal bonds that arises under 
the New York amendment of 1924. If it should then be urged 
that specific inclusion following prior mere failure to include is 
as clear evidence of legislative intent to include as is general in- 
clusion following prior specific exclusion, we shall have to consider 
the argument. We shall, however, at the same time be called 
upon to inquire whether there is not in all cases sufficient evidence 
of legislative intent to include any class of income that is in fact 
included in any general enumeration or definition. If we should 
reach the conclusion that there is no distinction worthy of consid- 
eration between the effective force of the legislation sustained in 
Flint v. Stone Tracy Co. and Home Insurance Co. v. New York 
and the effective force of the legislation at the time before us, we 
shall naturally follow and apply the law as laid down in those 
authoritative and unquestioned decisions. 

We shall not be called upon to reconsider and question the 
Macallen case in dealing with any legislation that is not an amend- 
ment to a prior statute which specifically excluded the income 
later included. So long, therefore, as the states do not leave on 
their books prior statutes still partly in force, there will be no 
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question of their power to measure corporate excises by all in- 
come actually received and subject to the jurisdiction, provided 
there is no attempt to follow the income from federal bonds or the 
economic fruits thereof and subject it to special burdens solely 
because of its source and of the fact that it is immune from being 
made the direct subject of a tax. An illustration of such a pur- 
suit of income economically the fruit of interest paid by the 
United States for the purpose of imposing thereon a burden from 
which other income was immune appears in Miller v. Milwaukee, 
272 U.S. 713, which was cited in the opinion in the Macallen case 
as presenting a question analogous to the issue then before the 
Court. The analogy was at best imperfect. In the Miller case 
there was discrimination against income that had its source in in- 
terest paid by the United States. In the Macallen case income 
from United States bonds was treated like all other income. We 
doubt very much whether careful deliberation by this Court as at 
present constituted would result in a conclusion that the Macallen 
case comes within the principle of the Miller case. We do not 
now question the principle nor any case in which it was rightly 
applied, but merely point out that if the Macallen case did rest on 
such a principle, as seems not unlikely from the opinion in the 
case, this necessarily removes the decision from consideration in 
a case like the present where the principle can not be invoked. 

In order to avoid all possibility of future misunderstanding we 
deem it advisable to elaborate somewhat upon the relation be- 
tween the Miller case and the Macallen case as we now see it. 
The tax in the Miller case was said to be aimed at income having 
its economic origin in exempt sources. The reason why there was 
there thought to be intent on the part of the state to tax such 
income, not merely as income as in the usual case, but rather as 
income from an exempt source, was that the dividend income from 
exempt sources was taxed, while dividend income from other 
sources was not taxed. The evidence of the wrongful intent on 
the part of the state appeared in the selection of income from an 
exempt source for special and adversely discriminatory treatment, 
and this solely because of its source. Had the same criterion of 
intent been applied in the Macallen case, it must have been held 
that there was no intent on the part of Massachusetts to include 
income from exempt bonds for any other reason than that it was 
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income, since such income was included along with income from 
all other sources and was not selected for any discriminatory 
treatment. “Intent” and “aim” to impose a tax upon exempt 
income is, according to the Miller case, to be inferred from hostile 
discrimination, of which there was none in the Macallen case or 
in the case at bar. In the New York statute now before us, in- 
come from copyrights and federal bonds is included along with 
all other income. Clearly, therefore, there is no intent to include 
it because of its source. On the contrary, the intent is to include 
it irrespective of its source. This statute, therefore, is not aimed 
at income from coyprights; it is aimed only at income. A similar 
conclusion must have been reached in the Macallen case but for 
the presence of additional evidence to which controlling weight 
was there given. With no such evidence in the case before us, we 
are restricted to the criterion of the Miller case under which it ap- 
pears that the New York legislation now under review discloses 
a complete lack of any evidence of aim or intent to offend against 
established constitutional limitations. 

Questions of evidence are of all questions the most likely to be 
sui generis and therefore of necessity to vary from case to case. 
No ruling on a matter of evidence can be controlling unless the 
facts adduced are identical, and this can seldom, if ever, occur. 
Indeed, facts otherwise apparently identical would usually pre- 
sent different situations because of some change of circumstances 
dehors the special facts segregated for comparison. Thus, for 
example, legislation enacted subsequent to our decision in the case 
at bar may well be enacted with a different intent from that as- 
sumed to be present in legislation proposed without knowledge of 
the law as now laid down. If it should appear from reports of 
commissions or of legislative committees that future legislation is 
aimed and intended to exercise the power sanctioned by our de- 
cision in the instant case, such evidence would be conclusive of the 
issue of intent, and we should be authoritatively advised that the 
legislature in including income from any source is not aiming at 
income from any source in the sense of income from any particu- 
lar source because of its source but on the contrary is aiming at 
income from any source only in the sense of income from all 
sources irrespective of its source and therefore only as income and 
not as income from any particular source, least of all from any 
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source that can invoke constitutional immunity from efforts to 
make it the direct subject of a tax rather than merely an element 
to be considered in determining the admeasurement of some other 
tax on a subject concededly within the constitutional power of the 
appropriate taxing authority. 

We have prolonged our opinion to this length in order that we 
might deal adequately with the somewhat intricate arguments 
presented by counsel and might make clear the scope of our pres- 
ent decision and the difference between the case before us and the 
Macallen case. As we have already clearly intimated, we do not 
believe that it is necessary to overrule the Macallen case in order 
to support our present decision. While the distinction between 
the two might seem formal rather than substantial if the only 
precedent before us were the Macallen case, it is clear that any 
distinction between the tax before us and those sustained in the 
line of decisions represented by the Home Insurance case and the 
Stone Tracy case would be even more formal and less substan- 
tial. It is not to be assumed that in deciding those cases the 
Court was unaware that elements intrinsically immune from di- 
rect taxation entered into the computation of the taxes there sus- 
tained. Indeed the fact of their inclusion was the direct basis for 
the complaint urged upon the Court and found to be without war- 
rant in the Constitution. It would seem to us that substance 
requires us to follow and apply those cases to the tax before us so 
long as they remain not explicitly overruled. Whether a similar 
judgment of substance would require an abandonment of the dis- 
tinction put forward in the Macallen case need not now be deter- 
mined. It may be that in time the continued application of the 
principle herein recognized will seem to deprive the Macallen case 
of assured recognition as a controlling precedent. At present we 
need not go so far. It is more consonant with the tradition of 
constitutional interpretation to recognize that earlier cases have 
been in effect overruled by later cases that have distinguished 
them than to assert prematurely that the Court no longer recog- 
nizes the questioned precedent as authoritative. If it finally be- 
comes necessary to point out that intervening cases have dissolved 
the effect of earlier ones, this is but taking a step which is de- 
manded by due deference to controlling authority. Such recog- 
nition of what has in fact already happened in the course of judi- 
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cial decision is inexorably required by our duty to follow and 
apply established precedent. The canons of the judicial tradi- 
tion constrain us to leave the ultimate effect of our present 
decision to our successors as the cases presented to them for con- 
sideration shall require, and to refrain at this time from any pre- 
cipitate utterance that might be taken as a direct and intentional 
rejection of a precedent for what might be deemed the wholly 
insufficient reason that it was not one that we should have joined 
in establishing had we been members of the Court at the time 
when the earlier judgment first became part of the body of con- 
stitutional principles established and ordained by the instrument 
which is the fundamental law of the land. 


Thomas Reed Powell. 


Harvarp Law ScHOOL. 
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SOME OBSERVATIONS CONCERNING PRESUMPTIONS 


UT of the welter of loose language and discordant decisions 
concerning presumptions may be drawn two deductions 
which can fairly be said to be generally accepted. First, however 
great the disparity of judicial definition of the word, courts and 
text writers agree that “ presumption ” may properly be used to 
designate the assumption of the existence of one fact which the 
law requires the trier of fact to make on account of the existence 
of another fact or group of facts, standing alone.’ Second, such 
an assumption is thus compelled because it is believed to be 
justified on logical grounds by human experience, or because it 
accomplishes a procedural convenience, or because it furthers a 
result deemed to be socially desirable, or because of a combina- 
tion of two or more of these reasons.” Starting from this common 
ground it may not be wholly unprofitable to explore again some 
portions of the field darkened by judicial doubt and disagreement. 
Granting that such a mandatory assumption is involved, at what 


point in litigation does it become operative? Is it evidence, or a 
substitute for evidence, or something to be weighed as and with 
evidence? What is its function with respect to the burden of 
producing evidence and the burden of persuading the trier of 
fact? What of conflicting presumptions? 


I 


The first question presents comparatively little real difficulty. 
There are presumptions the factual bases of which lie in judicial 





1 This is not to say that it is not commonly used with other meanings, or that 
courts or commentators agree that such usage is erroneous. See THAYER, PRE- 
LIMINARY TREATISE ON EviDENCE (1898) 313-52, particularly 351-52; Bohlen, The 
Effect of Rebuttable Presumptions of Law upon the Burden of Proof (1920) 68 
U. or Pa. L. REv. 307, reprinted in Bonten, StupIes IN THE Law oF Torts (1926) 
636; McCormick, Charges on Presumptions and Burden of Proof (1927) 5 
N. C. L. Rev. 291. Mr. Thayer, it is believed, would confine the use of the term 
to the meaning given in the text; both Mr. Bohlen and Mr. McCormick would 
have it include certain permissive inferences. All, of course, exclude so-called irre- 
buttable presumptions. 

2 See THAYER, op. cit. supra note 1, at 314; BOoHLEN, op. cit. supra note 1, at 
642-45; Van Ausdall v. Van Ausdall, 48 R. I. 106, 110, 135 Atl. 850, 852 (1927). 
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knowledge, such as those of sanity and innocence. When per- 
tinent, they become operative at the commencement of the pro- 
ceeding or later, as occasion demands, without proof. There are: 
others which can not be summoned except from a foundation in 
the evidence. If the plaintiff in an action on a life insurance 
policy is relying upon the presumption of death from an unex- 
plained absence for seven years, obviously the facts of absence 
and lack of explanation can not be judicially noticed. In a 
number of cases it is asserted that a presumption arises when the 
party claiming its benefit introduces evidence tending to estab- 
lish the basic facts.* On the other hand, a distinguished chief 
justice speaking for an able court has gone to the other extreme, 
indicating that in some instances, at least, the trier of fact must 
first find the basic facts and then draw the inference as a matter 
of logic before the presumption can come into being.* It may, 
however, be safely said that neither of these views has any sub- 
stantial sanction in decision or text. The cases are legion which 





3 See, e.g., Downs v. Horton, 287 Mo. 414, 230 S. W. 103, 109 (1920): “ In this 
hypothetical case, the defendant to begin with had both the burden of proof and 
the burden of evidence; he introduced evidence tending to show that the note 
was obtained by fraud; this evidence created a presumption that the plaintiff as 
holder had notice of fraud.” The same language is used in State v. Arnold, 30 
S. W.(2d) tors (Mo. 1930). Usually nothing turns on such phraseology. In the 
Missouri cases it is obvious that unless the trier finds fraud, no presumption of 
notice of fraud can exist. 

4 Mr. Chief Justice Wheeler in Schiesel v. Poli Realty Co., 108 Conn. 115, 120, 
142 Atl. 812, 813-14 (1928): “ Experience has demonstrated that when certain 
facts are proven, ordinarily a certain inference follows, and that in the absence of 
their explanation or rebuttal, reliance may be placed upon the probative strength 
of the inference, and from it a presumption of law attaching to it certain legal 
consequences will arise. The presumption is neither the fact nor the inference, but, 
as Thayer says, ‘the legal consequences of it.’... The presumption stands or 
falls with the inference.” He asserts that under the evidence the jury might have 
found facts making applicable the doctrine of res ipsa loquitur, and continues: 
“Tf they so found, the jury might draw the inference that the injury occurred 
probably through the negligence of the defendant. The legal consequence of such 
inference when drawn would cast upon the defendant the duty of explaining or 
rebutting this inference.” Jd. at 122, 142 Atl. at 814. All of this is very puzzling, 
coming from a court which had previously seemed to hold that facts making 
applicable the doctrine of res ipsa loquitur raised no presumption but merely took 
the case to the jury. But see Feeney v. New York Waist House, 105 Conn. 647, 
136 Atl. 554 (1927) ; Gates v. Crane Co., 107 Conn. 201, 139 Atl. 782 (1928), where 
the court appears to hold that such facts shift the burden of persuasion to 
the defendant. 
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either expressly or implicitly require the factual foundation, and 
that only, to be found by the trier as a condition precedent to the 
operation of the presumption. 

As to the second question, the usual commentator has no diffi- 
culty in answering that a presumption is not and can not be evi- 
dence. To consider a compelled assumption as evidence or to 
weigh it with evidence seems to involve a mental operation im- 
possible of practical comprehension, to say nothing of understand- 
able exposition or explanation to a jury. And yet in a substantial 
number of jurisdictions presumptions are declared to be evidence, 
to have probative value, and to be effective to prevent the direction 
of a verdict in situations where testimony to the same end would 
carry the case to the jury.’ In others, the jury must be instructed 
to weigh the presumptions with the evidence.° 

It would be easy to dismiss these decisions as wrong and thus 
to eliminate them from the problem. But one’s complacency 
might be severely shocked by a request for a definition of right 
and wrong in this connection. If one could imagine a juryman 
critically examining such a charge, consciously analyzing his own 


mental processes, and then attempting to make an accurate ap- 





5 Freeman v. Blount, 172 Ala. 655, 55 So. 293 (1911) ; New York Life Ins. Co. 
v. Turner, 213 Ala. 286, 104 So. 643 (1925); see Mutual Life Ins. Co. v. Maddox, 
128 So. 383 (Ala. 1930) ; Cat. Cope Crv. Proc. (Deering, 1927) §§ 1957, 1959, 1963; 
People v. Milner, 122 Cal. 171, 54 Pac. 833 (1898) ; Rathbun v. White, 157 Cal. 248, 
107 Pac. 309 (1910); see Wood v. Sovereign Camp of the Woodmen of the World, 
166 Iowa 391, 399, 147 N. W. 888, 893 (1914); Mont. Rev. Cope (Choate, 1921) 
§§ 10600, 10602, 10606; N. D. Comp. Laws Ann. (1913) §§ 7934, 7936; ORE. CopDE 
ANN. (1930) §§ 9-801, 9-803, 9-807; Ward v. Queen City Ins. Co., 69 Ore. 347, 
138 Pac. 1067 (1914) ; Motor Trucking Co. v. The Franklin Fire Ins. Co., 116 Ore. 
102, 239 Pac. 812 (1925); Clark v. Demars, 146 Atl. 812 (Vt. 1929). See also 
Coffin v. United States, 156 U. S. 432 (1894); cf. Agnew v. United States, 165 
U. S. 36 (1896); Holt v. United States, 218 U. S. 245 (1910); THAYER, op. cit. 
supra note 1, at 551-76; Note (1925) 34 A. L. R. 938. 

6 Clifford v. Taylor, 204 Mass. 358, 90 N. E. 862 (1910); Commonwealth v. 
Spencer, 212 Mass. 438, 99 N. E. 266 (1912) ; see White Brokerage Co. v. American 
Ry. Exp. Co., 174 Minn. 377, 219 N. W. 290 (1928); Holzheimer v. Lit Bros., 
262 Pa. 150, 105 Atl. 73 (1918); cf. Van Norman v. Modern Brotherhood, 143 
Iowa 536, 121 N. W. 1080 (1909). See Note (1928) 22 Int. L. Rev. 785, inter- 
preting a decision of the Illinois supreme court as giving the effect of evidence to 
a presumption. The successful struggle of the Connecticut court to find its way 
to the promised land of Thayer’s approval may be seen in Barber’s Appeal, 63 Conn. 
393, 27 Atl. 973 (1893); Sturdevant’s Appeal, 71 Conn. 392, 42 Atl. 70 (1899); 
Vincent v. Mutual Reserve Fund Life Ins. Ass’n, 77 Conn. 281, 58 Atl. 963 (1904) ; 
Wheeler v. Rockett, 91 Conn. 388, 100 Atl. 13 (1917); Brennan v. Cassidy, 99 
Conn. 422, 122 Atl. 96 (1923). 
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plication of the charge to the case in hand, one might well say 
that nothing but confusion could result. The belief, however, 
that the jury in the usual trial really understands and seriously 
endeavors to apply the details of the judge’s instructions can 
hardly outlive a few years of experience on the trial bench or at 
the trial bar. The net effect of most of these rulings, it is ven- 
tured, is to throw to the jury many issues which might otherwise 
be determined by the judge. Whether this end justifies the means 
depends largely upon one’s views of the value and function of 
the jury. 

It is now common learning that the common-law judges have 
made extensive use of the device of presumptions for two pur- 
poses: to control the jury in its function of fact finding, and to 
change the accepted rules of the common law without the appear- 
ance of judicial legislation.” It is a current forensic common- 
place that a very effective method of destroying in action an 
unjust or unpopular rule of law is to delegate its application to 
the jury. If contemporary courts deem it wise to restore to the 
jury some of its pristine power over facts or to make ineffective 
in operation certain rules of law in the books, what is to hinder 
them from manipulating their ancient mechanism of presumptions 
to these ends? Certainly it would be hard to find serious fault 
with the outcome of a process which makes the defense of con- 
tributory negligence less of an outrage in wrongful death actions 
or which tends to cut down the availability of the defense of 
suicide under insurance policies. It may be that a critical ex- 
amination of all the cases in which the rule in question has been 
applied would reveal that it has worked against the accomplish- 
ment of a fair solution in a majority of instances; but no such 
examination has been made; there is no available evidence of 
such a result, and he would be bold indeed who would assert 
that a rule constantly employed in so many states has worked 
unmitigated mischief. True enough, what good it has done might 
have been produced by methods more direct, more intellectually 
honest, and accompanied by fewer possibilities of harm. But to 
reject all desirable judicial accomplishments attained by devious 
paths would leave the common law poor indeed. 





7 See THAveR; BoHLEN, both loc. cit. supra note 1; Lisbon v. Lyman, 49 N. H. 
553, 563 (1870). 
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II 


To an intelligent discussion of the third question — what is the 
function of a presumption with respect to the burden of producing 
evidence and the burden of persuading the trier of fact — some 
preliminary observations are essential. It is now trite that “ bur- 
den of proof ”’ is used in a double sense, and that accuracy requires 
the user to indicate whether he means thereby the burden of pro- 
ducing evidence or the burden of persuading the trier of fact. 
The phrase, burden of producing evidence, is usually employed as 
if it carried its own explanation. Actually it is but a fragment and 
is unintelligible unless completed. Producing evidence for what 
purpose? To avoid a directed verdict, to win the jury’s verdict, 
or to gain a directed verdict? It is frequently said that this bur- 
den lies upon the party who would lose if no further evidence were 
introduced.* If this is to be taken generally, it must include a 
defeat at the hands of the jury, for at many, if not at most, stages 
of the ordinary trial, after evidence is opened upon an issue its 
determination is for the jury. In many instances the context 
makes it clear that the burden is to be met to avoid a directed 
verdict. If this is a proper use, then the common assumption that 
this burden always rests upon one party or the other is mistaken, 
for where the evidence makes the issue for the jury, neither party 
need proceed in order to prevent the direction of a verdict. The 
phrase is rarely used to denote the burden of securing a directed 
verdict. In connection with presumptions, as will later appear, 
its meaning is left by the authorities in some doubt. Burden of 
persuasion is almost universally understood as the burden of 
persuading the jury or other trier of fact. 

Inasmuch as under our adversary system of litigation the court 
conducts no independent investigation of its own, it must dis- 
tribute between the litigants the burden of making the facts 
appear. In assigning to the plaintiff the burden of persuasion of 
the existence of X, it in substance notifies him that unless he 
makes X appear, the court will assume for the purposes of the 
litigation that X does not exist. In reaching its determination to 





8 See, e.g., Bowen, L. J., in Abrath v. The North Eastern Ry., 11 Q. B. D. 440 
(Ct. of App. 1883). 
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put this burden upon plaintiff or defendant, it is influenced by 
substantially the same considerations as those which obtain in 
the determination of any question of substantive law. As in 
many branches of substantive law, precedents have developed 
rules of thumb, so here at least four a priori tests for placing 
this burden have emerged. These respectively make it fall upon 
(1) the party having the affirmative of the issue, (2) the party to 
whose case the fact in question is essential, (3) the party having 
peculiar means of knowing the fact, and (4) the party who has 
the burden of pleading it. Needless to say, these formulae are 
not self-executing; frequently to apply one is to repudiate another. 
Ordinarily the one selected is used only as a facile form of state- 
ment of the result. The real decision is made upon the judicial 
judgment based upon experience as to what is convenient, fair, 
and good policy; and some opinions frankly so declare.*° 

Judicial discussions of reasons for allocating the burden of 
proceeding with evidence to escape a directed verdict are rare, 
for two reasons. First, at the outset this burden usually rests on 
the same party as does the burden of persuasion; second, it need 
seldom, if ever, be covered in a charge to the jury. Except where 
presumptions are involved, the impression gained from the cases 
is that procedural convenience is the all-important consideration. 
One senses a tacit assumption that the burden of producing evi- 
dence as contrasted with the burden of persuasion is of little 
moment. In practice it might almost be said that the exact op- 
posite is true. The location of the burden of persuasion is impor- 
tant at only one stage of the trial, and then only in a situation 
which seldom occurs — namely, when at the close of the evidence 
the mind of the trier of fact is in equilibrium upon the issue. In 
the preparation of his case the lawyer will rarely need to know 
which party will lose an issue in the event that the jury can not 
make up its mind. He will, however, have to know which party 
must begin as to every issue. Under the usual practice, that party 
must introduce all his available evidence before resting; he may 





® See 5 WicmorE, Eviwence (2d ed. 1923) §§ 2486, 2489. 

10 See Rustad v. Great Northern Ry., 122 Minn. 453, 456, 142 N. W. 727, 728 
(1913). See also the elaborate opinion of Mr. Justice Doe in Lisbon v. Lyman, 49 
N. H. 553, 564-82 (1870), in which he phrases his result in terms of “ legal affirma- 
tive” of the issue. 
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not put in merely enough to avoid a directed verdict and rely 
upon a later opportunity to present the balance. Even the court 
is under no necessity of deciding where the burden of persuasion 
rests until the evidence is completed; but both court and counsel, 
as a basis for intelligent action, must know at every stage of the 
trial who, if anyone, has the burden of proceeding upon each issue 
in order to avoid a directed verdict. Obviously it may be more 
difficult to sustain the burden of persuasion than to meet the 
task of furnishing sufficient evidence to get to the jury; but 
advance information as to the location of the latter is vastly the 
more important. It is, therefore, absurd to assume that con- 
siderations of practical convenience demand, or even justify, 
the oft repeated dictum that the burden of persuasion never 
shifts. 

Countless are the decisions that a presumption fixes the burden 
of producing evidence upon the party against whom it operates, 
and numerous are the judicial statements that such is its sole 
effect. Most of the latter are inspired by the epoch-making 
essays of the great Thayer.’ If this refers only to evidence 
sufficient to avoid a directed verdict, it must follow that the pre- 
sumption vanishes upon the introduction of evidence which, if 
believed, would support a verdict contrary to the presumption. 
And there is some direct authority for this conclusion. In a recent 
Rhode Island case*’ it was agreed that the automobile which 
damaged the plaintiff’s property was owned by the defendant and 
was operated by his employee. These facts concededly raised a 
presumption that the employee was acting within the scope of his 
employment at the time of the accident. The defendant alone 
testified that the employee was using the automobile for his own 
private purposes without the defendant’s permission. In holding 





11 THAYER, Op. cit. supra note 1, at 313-89, 551-76. 

12 Mclver v. Schwartz, 50 R. I. 68, 145 Atl. ror (1929). Several Missouri cases 
seem to agree. Trial court in Rodan v. St. Louis Transit Co., 207 Mo. 392, 105 
S. W. 1061 (1907); State v. Cox, 30 S. W.(2d) 462 (Mo. 1930); State v. Arnold, 
30 S. W.(2d) tors (Mo. 1930). Contra: Barz v. Fleischmann Yeast Co., 308 Mo. 
288, 271 S. W. 361 (1924). The language in Bond v. St. Louis-San Francisco Ry., 
315 Mo. 987, 288 S. W. 777 (1926), raises some doubt. See also Echols v. Hurt, 
116 Okla. 43, 243 Pac. 493 (1925). For the opposite extreme on this particular 
presumption, see West v. Kern, 88 Ore. 247, 171 Pac. 413, 1050 (1918) ; Holzheimer 
v. Lit Bros., 262 Pa. 150, 105 Atl. 73 (1918). 
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that the trial judge erred in refusing to set aside a verdict for 
plaintiff, the court said: 


“ The trial justice as well as the jury believed the defendant was not 
telling the truth when he testified that Riley, at the time of the accident, 
was not acting within the scope of his employment. However, the de- 
fendant did so testify, and the plaintiff produced no evidence to the 
contrary. ... The presumption excuses the plaintiff from offering 
evidence on the question until defendant produces evidence of the non- 
existence of the facts which, until evidence to the contrary is pro- 
duced, are presumed to exist. The plaintiff offered nothing to prove 
agency. .. . However, as the plaintiff had nothing but a presumption 
to rely upon to establish agency, and as agency was denied we think it 
was error to deny defendant’s motion for a new trial.” ** 


Such a ruling makes the presumption a naked procedural de- 
vice, available to the judge alone. Where the basic facts are 
judicially known or are undisputed, his task is easy. In the ab- 
sence of evidence upon which any reasonable jury could find 
against the presumption, he must instruct them to find in accord 
with it. In the presence of such evidence, he must say nothing 
about the presumption, but must determine only whether, regard- 
less of the presumption, the evidence is such that a reasonable 
jury might find either way or is such as to require a directed ver- 
dict. Where the basic facts are in dispute but sufficient evidence 
has been received to justify a jury in finding them, there is but 
little more difficulty. If no evidence has been introduced in op- 
position to the potential presumption, the judge will direct the 
jury to find the presumed fact in the event they find the basic 
facts. If the requisite quantum of opposing evidence has been 
produced, he will treat the case exactly as if no possibility of a 
presumption had ever existed. This course certainly has the 
merit of simplicity. 

Most of the pertinent decisions, however, seem to assume, and 
a few clearly articulate, a different rule. When once the basic 
facts are established, the attendant presumption can not be de- 
stroyed by evidence which the jury disbelieves. Thus, in an 
action for the reasonable value of services rendered, the Con- 
necticut court has held that where one requests another to per- 





13 50 R. I. 68, 69, 145 Atl. 101, 102 (1929). 
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form services in the usual course of the latter’s business, a pre- 
sumption arises that the former accepts them intending to pay 
and the latter renders them expecting to be paid. That pre- 
sumption “loses all significance,” however, “as soon as facts 
are proven sufficient to raise an issue for the jury as to the actual 
existence of an implied contract.” Yet the mere introduction of 
evidence is not enough: “‘ Of course, if such facts are themselves 
in issue, a charge would be necessary that if the jury finds them 
not to exist, the contract would be implied from the bare fact of 
the rendition of services by the plaintiff in the usual course of his 
business at the request of the defendant.” ** Again, the supreme 
court of Michigan, in speaking of the presumption of due care of 
a decedent, said: 


“Tf there is room for reasonable doubt, the question must be sub- 
mitted to the jury. And while the jury, in weighing the evidence, may 
not consider the presumption, yet if, uninfluenced by the presumption, 
they reach the conclusion that the evidence tending to show decedent’s 
negligence is not entitled to credit and should be disregarded, the pre- 
sumption may then be considered as remaining in force so far as may 
be necessary to establish the fact that the deceased exercised proper 
care in all respects not expressly established by the evidence. It was 
not entirely displaced, but remained in abeyance pending the jury’s 
reaching this preliminary decision as to the credence to be given the 
evidence on the particular point in which negligence was claimed.” *° 


It will be observed that neither of these statements expressly 
requires that the prescribed quantum of evidence be accepted by 
the jury as true. Each calls only for evidence which the jury 
does not disbelieve. What will happen if the jury can not make 
up its mind is a question not foreclosed, except possibly by im- 
plication. Conceivably different circumstances may call for dif- 
ferent answers. Let it be assumed that upon the issue of the life 





14 Clark v. Diefendorf, 109 Conn. 507, 511, 147 Atl. 33, 35 (1929). 

15 Gillett v. Michigan United Traction Co., 205 Mich. 410, 421, 171 N. W. 536, 
540 (1919). The portion of the opinion quoted is dictum. The plaintiff survived 
the accident but claimed to have no recollection of it. He contended that he was 
entitled to the same presumption of due care as if he had been killed. The court 
reviewed the evidence and held that even had the action been one for wrongful 
death, the trial judge must have directed a verdict for the defendant on the ground 
of contributory negligence. 
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or death of X, the evidence is beyond dispute that X has been 
absent for more than seven years under conditions which raise a 
presumption of death. The party against whom the presumption 
operates presents W, who testifies that after the commencement 
of the action he saw X alive in a distant city. If the jury believes 
this testimony, the presumption is necessarily destroyed; if the 
jury disbelieves it, the presumption stands in full vigor. If, how- 
ever, the jury can not determine the truth or falsity of W’s evi- 
dence, then its mind is necessarily in equilibrium upon the issue; 
and if the presumption persists, then, contrary to the present 
hypothesis, it effectually fixes the burden of persuasion. 

Now, suppose that W’s testimony is not a direct contradiction 
of the presumption, but merely asserts the existence of facts 
which would justify the inference that X is alive. Assume that W 
testifies that after the commencement of the action, in a distant 
city, he met and talked with a man who bore the same surname 
as X, who looked like X, who wrote a hand very similar to that 
of X, but who flatly denied that he was X. The jury may wholly 
discredit this story; if so, the presumption will be unaffected. Or, 
the jury may believe that W is telling the truth; if so, the pre- 
sumption vanishes, no matter what inference the jury may draw 
as to the identity of the man concerning whom W testified. Or, 
the jury may be unable to decide whether W’s testimony is true 
or false and may conclude that if it is true, then X is alive; if so, 
the situation is essentially the same as if W had testified directly 
that X was alive; the evidence has put the mind of the jury in 
equilibrium upon the issue. If the presumption is still operative, 
it will determine the burden of persuasion. Or, the jurors may 
be unable to ascertain whether W’s testimony is true or false, and 
may conclude that even if it were true, they would still be unable 
to draw from it any inference as to the life or death of X. Here 
W’s testimony has been quite as void of effect with them as if it 
had never been offered. It has left them exactly where they were 
before W took the stand. It has not supplied them with a single 
pertinent fact which could in any way assist them in reaching a 
determination of the issue. Consequently it should be put on 
the same basis as if it were positively disbelieved by them. A 
fortiori the same result should follow if the jurors are unable to 
determine whether W’s testimony is worthy or unworthy of 
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credence and they conclude that even if it were true, they would 
not infer therefrom that the man whom W described was X. 

It must be apparent that if the rule is adopted which requires 
only that the attacking evidence be not disbelieved by the jury, 
it will be but little less simple to apply than the rule which re- 
quires merely that the evidence be introduced. It will, of course, 
necessitate putting the use and operation of the presumption to 
the jury, but it will not require a complicated charge. If the rule 
be adopted that the attacking evidence must be believed by the 
jury, it will be quite as easy and understandable in application, 
but it will involve a repudiation of the notion that a presumption 
does not affect the burden of persuasion. If a separate rule be 
adopted for those cases where the jury can not make up its mind 
as to the truth or falsity of the attacking evidence, each of the 
hypotheses suggested above will have to be covered. This will 
call for the most painstaking care to make the charge correlate 
with the evidence, and the greatest clarity of thought and expres- 
sion to make it comprehensible. To expect a judge in the atmos- 
phere of hurry and controversy prevailing at a trial to frame 
accurate and adequate instructions on this theory would be ideal- 
istic; to believe that a jury could appreciate and apply them 
would be fatuous. Practically there are but three choices: (1) a 
rule which calls only for sufficient evidence to prevent a manda- 
tory instruction, (2) a rule which calls for the same quantum of 
evidence, but adds the requirement that the jury shall not disbe- 
lieve it, (3) a rule which calls for the same quantum of evidence 
with the requirement that the jury shall believe it. The third 
necessitates the total abandonment of the dictum that the sole 
effect of a presumption is to fix the burden of producing evidence; 
the second demands its modification; the first preserves it intact. 
Which of the three should be adopted, and under what circum- 
stances, depends upon the weight which should be given to the 
considerations causing the creation of the particular presump- 
tions involved. 


Il 


If the sole effect of a presumption is to fix the burden of pro- 
ducing evidence, it is a necessary corollary that conflicting pre- 
sumptions are legal impossibilities. Certainly if a presumption 
operates only to fix the burden of producing evidence to avoid a 
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directed verdict, that burden can not be put upon both parties at 
the same time as to the same issue. In like manner both plaintiff 
and defendant can not be simultaneously under the necessity of 
presenting upon the same issue such evidence as will be credited 
or will not be discredited by the jury. Let it be supposed that A 
plus B normally creates the presumption C, that D plus EZ normally 
creates the presumption F, and that C and F are inconsistent. 
There are three possible situations. 

First, aside from any rule of presumptions, A plus B may 
justify a jury in making the inference C, and D plus E may justify 
a jury in making the inference F. If in a lawsuit the plaintiff 
establishes A plus B, the presumption arises. The defendant now 
has the burden, under the first view, of putting in evidence which 
would warrant the jury in finding the non-existence of C. If he 
puts in evidence which would support the jury in finding D plus 
E, he has met the burden; the presumption C is dissipated. Does 
the presumption F arise to take its place? No, because by 
hypothesis A plus B is already in evidence, and would justify the 
inference of a fact inconsistent with the existence of F. Accord- 
ingly the jury are told nothing about either C or F, but are left 
to decide the case upon the intrinsic probative value of facts A 
plus B plus D plus Z. Under the third view, when A plus B is 
established the introduction of evidence concerning D plus E has 
no effect upon C unless the jury believes it. If D plus E is estab- 
lished and the jury disbelieves the evidence as to A plus B, the 
presumption F becomes operative. And appropriate instructions 
must be given to cover these hypotheses. The result under the 
second view may be similarly worked out. Take a specific case. 
Plaintiff is suing defendant for the annulment of their marriage 
celebrated in 1919. Upon the establishment of a ceremonial mar- 
riage in 1919, a presumption of the validity of the marriage arises. 
The plaintiff then shows a ceremonial marriage in 1916 between 
the defendant and X, and shows also that the defendant and X 
were never divorced. On showing X alive in 1916, a presump- 
tion would normally arise that X was alive in 1919. This pre- 
sumption if indulged would conflict with the presumption of the 
validity of the 1919 marriage. Now human experience shows that 
in the great majority of instances persons who remarry without 
divorce from a former spouse do so because of the death of the 
spouse. Consequently, it is a fair inference from the 1919 mar- 
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riage that X was dead in 1919. On the other hand, human expe- 
rience shows that normal beings usually live more than three years 
after marriage. Thus it is a fair inference that X was alive in 
1919. Consequently, under the first view there is no presump- 
tion either way after the introduction of the evidence of the 1916 
marriage; under the third view this is true in case the trier be- 
lieves that the 1916 marriage occurred; under the second view 
the same is true if the trier does not disbelieve the evidence of the 
1916 marriage. 

Second, it may be supposed that A plus B would not rationally 
justify the inference C but that D plus E would form a logical 
basis for the inference F. If then upon the establishment of A 
plus B the presumption C arises, the defendant has the same 
burden as in the first situation. When he introduces evidence of 
D plus E of the requisite amount and quality the presumption C 
vanishes. Now, what of presumption F? The establishment of 
D plus E causes its creation; A plus B has no intrinsic probative 
value as to the existence or non-existence of F. Hence if the 
evidence establishes D plus £, the presumption F must arise. To 
make a concrete application, suppose (1) that Rhode Island had 
a statutory presumption, as has California, “that the ordinary 
course of business has been followed,” and (2) that plaintiff was 
suing defendant for personal injuries caused by a collision with 
an automobile. When the plaintiff established that he had been 
injured by an automobile owned by the defendant and negligently 
operated by a person in the general employ of the defendant, a 
presumption would arise that the employee was acting within the 
course of his employment. If then the defendant offered suffi- 
cient evidence that the accident happened after six o’clock in the 
evening and that it was the course of business for the employee 
never to take out the automobile for business purposes after that 
hour, the first presumption would vanish. In its place, in the 
event that he established these facts, would arise the presumption 
that the employee was acting without the scope of his employment, 
for the facts upon which the first presumption was based have, 
by hypothesis, no logical bearing upon the issue.”*® 





16 The necessary conclusion from McIver v. Schwartz, so R. I. 68, 145 Atl. ror 
(1929), is that the facts upon which the presumption is based either have no logical 
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Third, it is possible to assume that A plus B furnishes no basis 
in experience for the inference C, and that D plus E furnishes 
none for the inference F. Under such circumstances neither pre- 
sumption could, under any view, be affected by the establishment 
of the basic facts of the other. So far as this rule is concerned an 
impasse would result, and a solution would have to be sought on 
some other plan. It may be answered that no such situation could 
arise. It must be admitted that it is beyond an average imagina- 
tion dealing with currently accepted presumptions. It would be 
too much, however, to say that it could never happen with pre- 
sumptions of legislative origin. 

It would, therefore, seem reasonably safe to conclude that so 
far as cases likely to occur in practice are concerned, the sug- 
gested restriction of the operation of presumptions to a fixing of 
the burden of producing evidence would be workable in situations 
where conflicting presumptions might otherwise arise. It must 
be said, however, that there are a great number of cases where the 
courts have asserted that conflicting presumptions do actually 
arise, and where the conflicts have been resolved on an entirely 
different basis.’ Here again, any proper discussion of the oppos- 
ing opinions must have regard to the causes calling for the crea- 
tion of presumptions. 

A second and more obvious corollary of the doctrine that the 
sole effect of a presumption is to fix the burden of producing evi- 
dence, is that a presumption can have no effect upon the burden 
of persuasion. And the judicial pronouncements to this purport 
are almost numberless. They are usually made ex cathedra as 
if needing no support in human reasoning, and occasionally their 
application seems to exhibit none. For example, in Donovan v. 
St. Joseph’s Home,** after declaring its adherence to this doctrine 
and holding that the burden was upon the proponent of a will to 
prove due execution by a testator of sound mind and memory, the 
Illinois court says: 





bearing upon the fact presumed or at the very least that they would not warrant 
a jury in inferring the fact presumed. It would be easy to quarrel with the court 
upon this question. 

17 See note 41, infra. 

18 295 Ill. 125, 129 N. E. 1 (1926). Curiously enough this decision is approved 
in (1921) 15 nx. L. Rev. 467, and in (1922) 35 Harv. L. REv. 313. 
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“ And this is sufficient to establish prima facie the validity of the will. 
It is the duty of the proponent of a will to offer in chief not only the 
evidence making a prima facie case, but all other evidence relating to 
the issue of testamentary capacity; . . . and it would be absurd to 
say that the burden of proof shifts and passes to the defendants in the 
midst of a proponent’s evidence in chief. In the sense, however, that 
in considering the evidence the proponent is entitled to the presumption 
of testamentary capacity, it has frequently been said by the court that 
the proponent is entitled to the benefit of such presumption, and the 
evidence for the contestant must be sufficient to neutralize and overcome 
the evidence offered by the proponent and the added presumption. 
Sanity is the rule and insanity the exception, and all men are presumed 
to be of sound mind until the contrary is proved, and, as has been said, 
the law throws the weight of the legal presumption in favor of sanity 
into the scale in favor of the proponent. ... The rule declared is, if 
the prima facie case is made, that in the final decision upon the whole 
case the contestant will fail unless the preponderance of the whole evi- 
dence as to testamentary capacity is on his side.” *® 


Thus while emphatically approving the accepted formula, the 
court completely reverses its effect. Notwithstanding the pre- 


sumption of sanity in his favor, the proponent must begin with 
evidence of sanity; and the contestant must, at the close of the 
evidence, fail unless he persuades the jury that the testator was 
insane. In other words, the presumption affects not the burden 
of producing evidence but the burden of persuasion. 

Some courts which generally speak as if the rule were uni- 
versally applicable feel constrained to create or recognize excep- 
tions to it. The supreme court of Connecticut has said that “ in 
this state the law as to the effect of a presumption of law accords 
with the doctrine as set forth by Professor Thayer.” *° Yet in a 
series of decisions it has consistently held that in a will case the 
burden of persuasion as to undue influence is upon the contestant 
at the outset, but that as soon as a relation of special confidence 
between the testator and the proponent-beneficiary is shown, the 
burden is shifted to the proponent to establish that there was no 
undue influence.** The supreme court of Missouri received the 





19 295 Ill. at 131-32, 129 N. E. at 4. 

20 State v. Gargano, 99 Conn. 103, 111, 121 Atl. 657, 660 (1923). It must be 
said that the court indulges in some curious reasoning in and about the doctrine. 

21 Kirby’s Appeal, 91 Conn. 40, 42, 98 Atl. 349, 350 (1916): “It is apparent 





PRESUMPTIONS 921 


benediction of Thayer in his original chapter upon presump- 
tions; ** and it has frequently been emphatic in its approval of his 
theory. Nevertheless it has recently expressed its conviction that 
sound policy requires a different result in the application of the 
res ipsa loquitur doctrine as between carrier and passenger. It 
specifically held that while the plaintiff was not relieved from 
“the burden of proving in the first instance that defendant was 
negligent,” yet when the plaintiff established that his injury was 
caused by derailment or wreck, the burden was “ upon the carrier 
to establish that there has been no negligence upon its part and 
that the injury was occasioned by an inevitable accident or by 
some cause which human precaution and foresight could not have 
averted.” ** Moreover, so far as a somewhat extended investiga- 
tion has disclosed, there is no court which has failed to hold that 
the presumption of legitimacy of a child born in wedlock, no 
matter at what stage of the case it arises, fixes upon the person 
against whom it operates the burden of persuading the trier that 
the husband of the mother is not the child’s father — and this 
by a measure of proof exceeding a mere preponderance of the 
evidence. And it has been asserted that in at least one state 





that in many cases it would make considerable difference whether the burden is 
shifted from the party alleging the undue influence to the party who denies it, and 
leaves the latter to support the negative by a preponderance of the evidence. But 
the rule that the burden is thus shifted when a relation of special confidence is 
shown has been established in this State, at least since the case of St. Leger’s Appeal, 
34 Conn. 434. In Lockwood v. Lockwood, 80 Conn. 513, 522, 69 Atl. 8, we speak 
of this shifting of the burden of proof in trials upon the probate of wills, as an 
exception to the operation of the maxim that the obligation rests upon him who 
affirms a proposition to satisfy the jury by a clear preponderance of the whole 
evidence that his proposition is true.” See also Page v. Phelps, 108 Conn. 572, 143 
Atl. 890 (1928), which is disapproved in (1929) 38 YALE L. J. 831. 

22 THAYER, op. cit. supra note 1, at 341n. 

23 Bond v. St. Louis-San Francisco Ry., 315 Mo. 987, 1002-04, 288 S. W. 777, 
785 (1926). Accord: Montgomery & Eufaula Ry. v. Mallette, 92 Ala. 209, 9 So. 
363 (1890); Weber v. Chicago, R. I. & Pac. R. R., 175 Iowa 358, 151 N. W. 852 
(1916). See cases collected in Note (1929) 59 A. L. R. 486, but query editorial 
interpretation. Missouri seems also to have the same rule as Connecticut regarding 
undue influence in wills cases. Sittig v. Kersting, 284 Mo. 143, 167, 223 S. W. 742, 
750 (1920); Ehrlich v. Mittelberg, 299 Mo. 284, 303, 252 S. W. 671, 675 (1923). 

24 See, e.g., Phillips v. Allen, 2 Allen 453 (Mass. 1861); Mayer v. Davis, 119 
App. Div. 96, 103 N. Y. Supp. 943 (1907); Banbury Peerage, 1 Sim. & Stu. 153 
(1811) ; Head v. Head, 1 Sim. & Stu. 150 (1823); Morris v. Davies, 5 Cl. & F. 163 
(1836-37) ; Bosvile v. The Attorney General, 12 P. D. 177 (1887). 
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almost every recognized presumption affects the burden of per- 
suasion.”° 

Can it properly be said that these exceptions are more apparent 
than real, and that properly interpreted they leave the original 
rule unimpaired? Professor Thayer himself spoke to this point, 
albeit rather enigmatically: 


“When, therefore, we read that the contrary of any particular pre- 
sumption must be proved beyond a reasonable doubt, as is sometimes 
said, e.g., of the ‘ presumption of innocence’ and the presumption of 
legitimacy, it is to be recognized that we have something superadded 
to the rule of presumption, namely, another rule as to the amount of 
evidence which is needed to overcome the presumption; or, in other 
words, to start the case of the party who is silenced by it. And so, 
whenever any specific result is attributed to a presumption other than 
that of fixing the duty of going forward with proof. This last, and 
this alone, appears to be characteristic and essential work of the 
presumption.” *° 


This may mean that each of the many things which the courts 
call presumptions has the effect of fixing the burden of producing 


evidence, and that the characteristic which gives it such effect is 
what makes it a presumption; that any one of them may have an 
additional effect such as fixing the burden of persuasion or pre- 
scribing the quantum of evidence required in opposition, and that 
any characteristic which gives it such additional effect makes it 
something more than a presumption —a something which as yet 
has not been judicially christened. If so, it follows certainly 
that a court can not properly call anything a presumption which 
does not fix the burden of producing evidence, and probably that 
a court can not accurately call anything a presumption which has 
any additional effect — at any rate without indicating that it is 
a presumption plus. This calls for a terminology not accepted 
generally by any court. Under current terminology, whenever the 
term presumption is used it will, on this hypothesis, indicate where 
the burden of going forward with evidence lies, but it will leave 





25 See BoHLEN, op. cit. supra note 1, at 637, n.3. See also Doud v. Hines, 269 
Pa. 182, 185, 12 Atl. 528, 529 (1921); Ford v. Dick Co., 288 Pa. 140, 146, 135 Atl. 
903, 906 (1927). 

26 THAYER, op. cit. supra note 1, at 336. 
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open such questions as burden of persuasion and quantum of 
evidence. 

Professor Clarke B. Whittier,” however, refuses to accept such 
an interpretation. He reads this passage as requiring the pro- 
duction of the specified quantum of evidence to the satisfaction of 
the judge but as in no way affecting the burden of persuading the 
jury. For example, if the plaintiff, out of possession of Blackacre, 
claimed ownership of it as the legitimate son of X, and brought 
action against the defendant in possession, the plaintiff would 
start with the burden of persuading the jury that X was his father. 
If he proved that he was born of Y while X and Y were legally 
husband and wife, the presumption that he was the legitimate son 
of X would arise. This would require the defendant to introduce 
such a quantum of evidence of plaintiff’s base birth as to satisfy 
the judge that a jury could find beyond reasonable doubt that X 
was not the plaintiff’s father. Thereupon the court would submit 
that issue to the jury with instructions that the burden was on 
the plaintiff to prove by a preponderance of the evidence that X 
was the plaintiff’s father. Many of the decisions are consistent 
with this interpretation, but not a single judicial utterance to the 
purport has been found, and most of the opinions convey a dis- 
tinctly contrary impression. 

Professor John M. Maguire ** has suggested another explana- 
tion; namely, that the real issues are concealed in the generalities 
of the pleadings. For example, in the supposed ejectment action, 
the defendant’s general issue or general denial comprehends at 
least two defenses: one, that the plaintiff was not born of Y while 
Y was the lawful wife of X; the other, that if the plaintiff was so 
born of Y, still X was not the plaintiff’s father. This latter is 
analogous to a plea in confession and avoidance, and the burden 
of persuasion is on the defendant from the outset. It is as if in 
a contract action the defendant pleads. both a general denial and 
fraud in the inducement. He may never have to rely on the sec- 
ond defense, for the plaintiff may lose on the first issue; but if 





27 His views were expressed in personal discussion, at Stanford University, 
California, in the summer of 1930. 

28 A heavy indebtedness to Professor Maguire for many helpful and stimulating 
Suggestions is gladly acknowledged. They are too numerous to be noted 
specifically. 
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the second defense is made the subject of proof, the defendant 
will have the burden of persuasion. At common law it was not 
extraordinary to have affirmative defenses receivable under the 
general issue, as in debt, case, and assumpsit. So under modern 
pleadings subordinate issues are included in general pleas, and 
require further analysis to reveal their true bearing in the liti- 
gation. 

Whatever may be thought of the ingenuity or validity of these 
explanations, it is suggested that they involve a waste of good 
gray matter in a bad cause. Enough has been said to make it 
clear that the thesis which they are designed to support is not 
universally accepted, even nominally, and is nowhere consistently 
applied. And the assertion is ventured that its fundamental un- 
soundness is obvious, in that it demands that all presumptions be 
given the same operative effect regardless of the considerations 
responsible for their creation. To contend that a presumption 
which has behind it only considerations of convenience should 
have the same procedural consequences as one in accord with the 
normal balance of probability or supported by accepted ideas 
of desirable social policy, or both, is to argue for a crass rule of 
thumb and to approve a sort of action in this field which provokes 
severe condemnation in most others. More than a decade ago 
Professor Francis H. Bohlen penned a devastating criticism of 
such a mechanical substitute for reasoning and urged that the 
determination of the effect of a presumption upon the burden of 
producing evidence or the burden of persuasion should be made 
to turn upon the nature of the need or purpose which called it 
into being.” By rational treatment of this sort it is believed that 
presumptions can be made efficient procedural devices readily 
understood and easily applied. 


IV 


There are a few presumptions which have no reason for ex- 
istence save a purely procedural convenience. For example, the 
statutory presumptions as to survivorship among persons meeting 
death in a common disaster seem to be grounded only upon the 





29 BouLen, loc. cit. supra note 1. 
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need of a satisfactory expedient for the solution of a perplexing 
problem, any uniform solution of which will have no necessary 
relation to considerations of experience, fairness, or social policy 
in the particular case. On a similar basis it is held in some juris- 
dictions that an unexplained absence for seven years raises a 
presumption of the death of the absentee upon the expiration of 
the last day of the period. There is no foundation in logic or 
human experience for choosing the last rather than the first day 
or any other day of the period; neither party has any peculiar 
means of knowing the fact; there is no consideration of social 
policy operating in favor of one over the other. It is important 
that some day be fixed; otherwise disputes may arise which are 
judicially insoluble. Thus, in an English case, a testatrix died in 
1890 leaving a trust estate a portion of the income of which was 
to be paid to E. P. for life, then to a class of which J. J. H. was a 
member if living at E. P.’s death, and to J. J. H.’s issue, if J. J. H. 
were not living at E. P.’s death. E. P. died in 1896. J. J. H. dis- 
appeared in 1895. In 1903 the trustee desired to know how to 
distribute the income which had accrued from the E. P. portion 
between 1896 and 1902. The court, after accepting the English 
rule that the unexplained absence raised no presumption as to the 
date of J. J. H.’s death, held that his representative must prove 
him alive in order to establish a claim against the trustee. 


“ That,” said Kekewich, J., “she cannot do. Therefore her claim 
fails. Then comes the question who is entitled. The children of John 
Joseph Hall say that they are entitled because they are the issue of a 
child who is dead. Now, to be strictly logical, I think I ought to hold 
that the burden is on them to shew that they are the children of a 
person who was dead in 1896. That they are quite as unable to prove 
as their mother was to prove that John Joseph Hall was then alive. It 
is, however, manifestly impossible to hold that there was an intes- 
tacy. ... In these circumstances I think I must hold with regard to 
this particular will that, though there is no proof of his death, John 
Joseph Hall must be taken to be dead at the date of the death of Edward 
Pattinson because he was not proved to be alive.” *° 


Manifestly the judge might have considered the claims in in- 
verse order and have reached the opposite result. In truth he 





30 In re Aldersey, [1905] 2 Ch. 181, 187-88. 
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indulged the presumption that death occurred during the first year 
of the unexplained absence. He acknowledged his decision to be 
illogical, but justified his action as “ the best way of cutting a knot 
which is incapable of being untied.” A quarter of a century 
earlier North, J., confronted with an analogous situation, could 
only say: 


“T can do nothing, therefore, but send the case back to the Chief 
Clerk for him to answer the inquiries. There is no reason to suppose 
that he will be able to do so, and it may probably be for the interest 
of the persons who would have been the next of kin of the intestate at 


the different periods to come to some arrangement for the distribution 
of the fund.” ** 


In cases of this character the presumption fulfills its whole 
purpose if it fixes merely the burden of producing evidence. 
But it must be evidence which the trier of fact believes; otherwise, 
he will be left in the very predicament from which the presump- 
tion was created to extricate him. The need is for a device effect- 
ing an ultimate solution rather than regulating the mechanical 
conduct of the trial. 

Other presumptions have their origin in considerations of the 
comparative convenience with which the parties can produce evi- 
dence of the fact in issue. Where goods delivered in good condi- 
tion to an initial carrier are transported over connecting roads 
and delivered to the consignee in bad order by the last carrier, 
there is a presumption that the last carrier caused the damage. 
Of course there is no balance of probability that it was actually 
responsible for the damage. There is no apparent socially de- 
sirable object to be attained by placing ultimate liability upon it.* 
But there is clearly a balance of convenience in its favor in the 
control over the evidence. Neither shipper nor consignee has any 
chance to observe the goods from the moment of deposit to the 
moment of delivery. Each carrier has an opportunity to inspect 
them and record their condition upon receipt from the preceding 
carrier. The relations between the connecting carriers are likely 
to be cordial; the evidence possessed by one is likely to be made 





31 In re Rhodes, 36 Ch. D. 586 (1887). 

82 See 34 StaT. 595 (1906), 49 U. S. C. $11 (1926); 38 Srar. 1196 (1915), 
49 U.S. C. § 20 (1926), for the Carmack and Cummins Amendments to the Inter- 
state Commerce Act, which make the initial carrier liable. 
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freely available to the others. These circumstances clearly call 
upon the carrier to come forward with evidence. Somewhat the 
same argument supports the presumption that a purchaser of a 
negotiable instrument has notice of fraud inducing its issue.** 
The facts concerning his acquisition of the paper are peculiarly 
within his knowledge, as is also his then existing state of mind. 
The reasons behind this class of presumptions also require that 
the evidence produced should be credited by the trier of fact. 
The control over, or peculiar knowledge of, the actual relevant 
evidence is not to have its burdensome consequences dissipated 
by the production of matter which the trier can not accept as 
worthy of credence. Such control and knowledge present too 
fruitful opportunities for fabrication to permit the mere intro- 
duction of uncredited testimony to destroy the presumption.** 
To hold otherwise would be to give it but little effect other than 
as a mere regulation of the order of presenting evidence, and to 
defeat in great measure the very purpose of its creation. Whether 
it should go further and fix the burden of persuasion depends upon 
the existence or non-existence of other factors. To be sure, a 
presumption always affects the burden of producing evidence, 


and clearly there is a difference between that burden and the 
burden of persuasion, but it does not follow that a presumption 
can not or should not affect the latter. It may be conceded that 





33 See Downs v. Horton, 287 Mo. 414, 230 S. W. 103 (1920), for a discussion 
of this presumption in connection with the provisions of the Uniform Negotiable 
Instruments Act. 

34 In Pariso v. Towse, 45 F.(2d) 962 (C. C. A. 2d, 1930), (1931) 44 Harv. L. 
Rev. 861, the court might easily have justified its decision on this theory. But 
both the erudite writer of the majority opinion and the scholarly dissenting judge 
assumed its invalidity. It was common ground between them that a “true pre- 
sumption” puts upon the party against whom it operates only the burden of 
producing evidence sufficient to avoid a directed verdict. The former believed 
that the New York Court of Appeals had made the application of this ideal doctrine 
impossible, although he was unable to discern the precise rationale of the errant 
adjudications. The latter was not convinced that the judicial freedom of the 
federal tribunal had been so far fettered. Neither felt impelled to seek a rational 
basis for the oft-repeated rule which both would fain have applied; each accepted 
it as one accepts an axiom in mathematics. Had either seized the opportunity to 
subject it to the scrutiny of his keen, analytical mind, there would, it is ventured, 
have been a unanimous judgment reaching the majority result for compelling 
reasons. Constant reiteration of a false formula by courts and commentators has 
a soporific effect upon the mental processes of even the greatest judges. 
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the burden of persuasion is usually fixed before trial and does not 
usually shift during trial; but this is not to grant that it can never 
shift during trial. Such considerations affecting fairness and 
policy based on experience as are disclosed by the pleadings may 
demand that this burden be placed on one of the parties: addi- 
tional disclosures by the evidence may give rise to a stronger 
demand that it be shifted. Presumptions are, for the most part, 
judicial inventions to serve judicially desirable ends, and have no 
inherent limitation which prevents their producing a desired 
effect upon the burden of persuasion.** The very reasons which 





35 It is too clear for argument that the burden of persuasion should not shift 
with the weight of the evidence, for its very purpose is to fix the result when the 
trier’s mind is in equilibrium. But if the establishment of A plus B requires the 
trier to assume C, there is nothing to prevent the assumption from persisting in 
the event that the evidence leaves the trier undecided as to the existence or non- 
existence of C. Whether it should persist depends upon the reasons on which it 
rests. Notwithstanding the ceaseless repetition of the formula that the burden 
never shifts, there are numerous cases where a presumption does operate to shift 
the burden of persuasion. See notes 4, 21, 23, 25, supra. Where the defense to an 
action on an instrument is alteration after execution, it is clear that when the 
plaintiff declares on the instrument in its altered form, the defense is a mere argu- 
mentative traverse. Yet when the plaintiff establishes the execution by the defend- 
ant of an instrument fair on its face, the following cases put the burden of per- 
suasion of alteration upon the defendant. Bouldin v. Barclay, 121 Ala. 427, 25 So. 
827 (1898); Case Threshing Mach. Co. v. Peterson, 51 Kan. 713, 33 Pac. 470 
(1893); Kurth v. Farmers & Merchants State Bank, 77 Kan. 475, 94 Pac. 798 
(1908) ; Wagler v. Tobin, 104 Kan. 211, 178 Pac. 751 (1919) (the three Kansas 
cases should be considered together) ; Teske v. Baumgart, 99 Neb. 479, 156 N. W. 
1044 (1916) (stating that alteration is an affirmative defense though admissible 
under a general denial) ; Cavitt v. Robertson, 42 Okla. 619, 142 Pac. 299 (1914), 
relying on Richardson v. Fellner, 9 Okla. 513, 60 Pac. 270 (1900) ; Ripon Hardware 
Co. v. Haas, 141 Wis. 65, 123 N. W. 659 (1909); see First Nat. Bank v. Ford, 
30 Wyo. 110, 216 Pac. 691 (1923) (by a devious course of reasoning the court 
finally concludes that alteration of a document fair on its face and shown to be 
executed by defendant is an affirmative defense to be pleaded as well as proved by 
defendant). See also First Nat. Bank v. Liewer, 187 Fed. 16 (C. C. A. 8th, 1911). 
For the same effect given to other presumptions, see Potter v. Rorabaugh-Wiley 
Dry Goods Co., 83 Kan. 712, 112 Pac. 613 (1911) (res ipsa loquitur); Key v. 
Thomas Lyons Co., 109 Kan. 281, 198 Pac. 928 (1921) (presumption of continuance 
of agency); Lott v. Lott, 174 Minn. 13, 218 N. W. 447 (1928) (presumption of 
validity of execution of will with genuine signature of testator and attesting wit- 
nesses) ; Garbush v. New York Life Ins. Co., 172 Minn. 98, 214 N. W. 795 (1927) 
(presumption against suicide) ; New York Life Ins. Co. v. Ross, 30 F.(2d) 80, 81 
(C. C. A. 6th, 1928) (same) ; Travelers Ins. Co. v. McConkey, 127 U. S. 661 (1888) 
(same); West v. Kern, 88 Ore. 247, 171 Pac. 413, 1050 (1918) (like McIver v. 
Schwartz, supra note 12); Rowe v. Rowe, 144 Va. 816, 130 S. E. 771 (1925) (not 
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cause the creation of a presumption may call equally as strongly 
for the coincident location of the burden of persuasion. Indeed, 
as has been pointed out, the generally accepted reasons for cre- 
ating presumptions correspond to a large degree with the con- 
siderations determining the allocation of the burden of persuasion. 
Thus in the carrier case, there could be little objection to throwing 
both burdens upon defendant. The argument of convenience 
may well be sufficiently strong to cause the carrier to bear the 
burden of persuading the trier not only of the existence of facts 
from which a deduction of no responsibility might reasonably be 
drawn, but of the existence of facts from which such deductions 
should be drawn. In the negotiable instrument case, the legal . 
approval of the policy of the commercial world to make negotiable 
paper as nearly like legal tender as practicable might well operate 
to leave the burden of persuasion upon the defendant. In cases 
of this kind where there are competing considerations, conflicting 
conclusions are to be expected. This is not to say that it should 
be left to the discretion of the trial judge in each case, but that 
one jurisdiction may rationally adopt one view and another the 
other. 

A great number of the recognized presumptions express the 
normal balance of probability. This may indicate one or both 
of two things. In the first place, it may indicate that the fact 
presumed is so usually a concomitant of the basic facts that it 
would be a waste of time in the usual case to take testimony. So 
far as this consideration is controlling, the presumption should 
have no effect beyond regulating the order of evidence. It should 
disappear as soon as sufficient opposing evidence has been re- 
ceived to prevent the direction of a verdict. Whether this evi- 
dence is believed or disbelieved by the jury or other trier should 
be immaterial, for the purpose of the presumption is merely to 
save time by disposing of the matter without an examination by 
the jury. The basic facts are in the case for their intrinsic value; 
if the jury do not believe the contrary evidence, their value is in 
no way impaired. If the jury do credit the evidence against the 
presumption, they will weigh it with the basic facts. There is no 
occasion to give these facts any extraordinary value. 





clear where burden of persuasion originally rested, but presumption that gift to 
child was advancement held to fix that burden). 
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The second indication may be more meaningful. The party 
against whom the presumption operates is relying upon the ex- 
istence of the unusual, and this might well require him to make it 
appear more probable than not; that is, to produce a preponder- 
ance of the evidence. In the absence of other factors pertinent 
to the allocation of the burden of persuasion, why should not the 
trier whose mind is in equilibrium be required to find for the usual 
rather than the unusual? Thus, in some jurisdictions the pre- 
sumption against suicide, which seems based on nothing but the 
balance of probability, is held to be effective to put the burden of 
persuasion upon the party against whom it operates, even though 

.the burden would normally be on the other side.** 

There are but few presumptions which are invented for the 
sole purpose of reaching what the courts deem a socially desirable 
result. The stock example is the presumption applied under the 
early English rule as to prescription: “ Where a right is shewn 
to have been enjoyed by usage as of right as far back as evidence 
goes, a presumption is raised in favor of that right, that, if it could 
have a legal origin, it in fact had one.” In Bryant v. Foot* all 
the judges agreed that this presumption put the burden on the 
party against whom it worked to prove the contrary by at least 
a preponderance of the evidence; Lord Blackburn would have 
had the presumption prevail even where he was convinced that it 
did not represent the facts.** And it seems reasonable that if the 
court believes a particular result socially desirable wherever a 
stated situation obtains, and employs the device of presumption 
as a means to that end, the presumption should be given the effect 
of fixing not only the burden of producing evidence but also that 
of persuading the trier. 

The great majority of currently recognized presumptions are 
supported by two or more of the previously discussed considera- 
tions. Thus where a passenger upon a railway is injured by a 
wreck or a derailment, the presumption that the railway company 
was negligent has its roots in the comparative convenience of 
producing evidence and in the balance of probability, and it may 





36 Travelers Ins. Co. v. McConkey, 127 U. S. 661 (1888) ; Garbush v. New York 
Life Ins. Co., 172 Minn. 98, 214 N. W. 795 (1927). 

87 2 Q. B. 161, 171 (1867). 

88 Jd. at 172-73. 
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have strong support in a judicial policy to make easy the enforce- 
ment of the high duty of care imposed by the substantive law. 
It is, therefore, not surprising to find some courts ruling that 
this presumption places upon the defendant the burden of per- 
suasion as well as the burden of producing evidence. The same 
result might well be reached aside from the consideration of 
policy. Comparative convenience and balance of probability are 
quite sufficient to compel the carrier to buttress its version of the 
facts by a preponderance of the evidence, and even to require it 
to make the inference therefrom in favor of due care stronger 
than that of negligence.*® Again, the presumption of validity of 
a ceremonial marriage and the presumption of legitimacy of a 
child born in wedlock are demanded by the observed results of 
human experience and the accepted current convictions of social 
policy. Both usually fix the burden of persuasion, and, as has 
been pointed out, the latter is required to be overcome by more 
than a preponderance of the evidence. 


V 


The conclusion, then, is that the oft-repeated formulae of the 
courts respecting presumptions should be scrapped, and presump- 
tions should be classified according to the reasons which justify 
their creation and existence.*° Those reasons should determine 
their procedural consequences. The narrowest class would con- 
sist of those expressing a mere balance of probability and con- 
taining some counteracting elements of inconvenience or policy. 
These should require only the production of evidence sufficient 
to avoid a directed verdict. All others should fix at least the 
burden of producing evidence actually credited by the jury which 
would justify a reasonable jury in finding against the presump- 
tion. The following classes should determine the burden of per- 
suasion also: (1) Those expressing the balance of probability 
and containing no elements of inconvenience or policy which, 





39 See Professor Bohlen to the contrary, op. cit. supra note 1, at 646-47. 

40 Missouri and Vermont have recognized that some classification is neces- 
sary. See Bond v. St. Louis-San Francisco Ry., 315 Mo. 987, 288 S. W. 777 (1926) ; 
Sheldon v. Wright, 80 Vt. 298, 67 Atl. 807 (1906); Zabarsky v. Employers’ Fire 
Ins. Co., 97 Vt. 377, 123 Atl. 520 (1923). 
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aside from the presumption, would normally fix the burden of 
persuasion on the other side. (2) Those founded upon consid- 
erations of comparative convenience in producing evidence and in- 
volving no countervailing considerations of policy. (3) Those 
created to further a result judicially deemed socially desirable. 
(4) Those supported by two or more of the foregoing consider- 
ations. Where presumptions conflict, that one should prevail 
which rests upon the weightier reasons; if these underlying 
reasons are equal, both presumptions should vanish. 

It may be objected that the suggested remedy is worse than the 
disease. It is answered that the current confusion can be ter- 
minated only by rational treatment. No homely rule of thumb 
automatically applicable has been or can be discovered or in- 
vented. The pleasing certainty of the accepted dogma is wholly 
illusory. Here, as elsewhere in the law, the attempt to reach 
satisfactory solutions of perplexing problems with a “ maximum 
of intellectual frugality” has failed. The proposal calls only 
for the same sort of reasoning as has actually been applied in 
allocating the burden of persuasion generally, even though its 
results have there been expressed in mechanical formulae. It 
would afford a sensible solvent for the difficulties of conflicting 
presumptions. Indeed, it represents the very process by which 
they have generally been adjusted.** It would enable courts, not 





41 Professor Thayer dismissed the doctrine of conflicting presumptions as “ an 
exotic, ill adapted to an English or North American climate,” with an intimation 
that it involves the continental “substitution of arithmetic for observation and 
reasoning when estimating the value of evidence.” THaAyvER, op. cit. supra note 1, 
at 343. Quite the contrary seems to be the case. A weighing of the reasons under- 
lying the particular presumptions in question will lead to a rational solution of any 
conflict; an inflexible rule that every presumption vanishes upon the introduction 
of evidence of a fixed kind and quantity will often produce an irrational solution. 
The following cases exhibit the treatment ordinarily accorded the doctrine by the 
courts; the Massachusetts decision reaches Thayer’s result, but it must be remem- 
bered that in Massachusetts a presumption is to be weighed by the trier with the 
evidence. No doubt in each case the same result might have been reached by 
other processes, but the fact remains that these courts recognized the doctrine of 
conflicting presumptions, and it is respectfully suggested that the doctrine has a 
place in a rational system. Excelsior Mfg. Co. v. Owens, 58 Ark. 556, 564, 25 S. W. 
868, 870 (1894), presumption of payment of note from possession by maker after 
maturity and presumption that said maker made a fraudulent assignment. Refusal 
to charge that former existed, for this “ would be allowing the presumption of 
innocence and good faith to be overcome by the presumption of payment, while 
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hampered by legislative fiat, to accomplish by honest and direct 
means the end now attained by the indirection of making pre- 
sumptions evidence. In a word, it would substitute a rational 
for a mechanistic approach to every problem presented by pre- 
sumptions. And yet the voice of Professor Bohlen has been 





the reverse is the law ”; McArthur v. State, 59 Ark. 431, 27 S. W. 628 (1894), pre- 
sumption of chastity of prosecutrix and presumption of innocence of defendant; 
Phelan v. Walsh, 62 Conn. 260, 25 Atl. 1 (1892), presumption that public officers 
have done duty and presumption that voter has obeyed the law. “These two 
presumptions are incompatible: both cannot stand. It is more charitable to sup- 
pose that the moderators have made a mistake than that the voters have done 
some act by which they have incurred the penalty of temporary disfranchisement. 
We think the presumption in favor of the voter must prevail.” Jd. at 291, 25 Atl. 
at 4; Wiggins v. Gillette, 93 Ga. 20, 22, 19 S. E. 86, 87 (1893): “ Although the law 
makes it the duty of the clerk to record in suitable books all papers and proceedings 
in cases disposed of by the superior court; and although there is a presumption that 
this officer had discharged his duty, we think this presumption is overcome in the 
present case by another and stronger one, to wit, that the superior court had before 
it the necessary proceedings to authorize the verdict and judgment in question ”; 
see Neely v. Tennessee, Ga. & Ala. R. R., 145 Ga. 363, 367, 89 S. E. 325, 327 (1916) ; 
Louisville, New Albany & Chicago Ry. v. Thompson, Adm’r, 107 Ind. 442, 448, 
8 N. E. 18, 21 (1886): “ But if we grant that the fact that the pass was found in 
Eichler’s pocket creates a presumption, and that there is a conflict of presumptions, 
still the one in favor of good faith is the stronger, and will break down the other ”; 
Welty v. State, 180 Ind. 411, 100 N. E. 73 (1913), presumption of malice from 
killing with a dangerous weapon, and presumption of innocence; Smith v. Fuller, 
138 Iowa 91, 97, 115 N. W. 912, 915 (1908): “ Where, as here, two presumptions 
are to be dealt with, the presumption of innocence is the stronger, and it follows 
that in such cases the presumption that death occurred before the marriage to 
Smith is the stronger and must obtain”; Jones v. Jones, 45 Md. 144 (1876), pre- 
sumption of marriage from cohabitation and presumption of innocence; Schaffer v. 
Richardson, 125 Md. 88, 92, 93 Atl. 391, 392 (1915): “ In such case the presumption 
in favor of innocence, morality and legitimacy will prevail over the presumption 
of the continuance of the former marriage”; Turner v. Williams, 202 Mass. 500, 
505, 89 N. E. 110, 112 (1909): “. . . where there are conflicting presumptions, one 
is not as matter of law stronger or weaker than another. The whole case is thrown 
open to be decided as a fact upon all the evidence”; Coffman v. Christenson, 102 
Minn. 460, 465, 113 N. W. 1064, 1066 (1907), presumption of possession from 
ownership and good faith. “In such a case, where the subject-matter is not made 
clear by evidence, the court should act upon the presumption which negatives, 
rather than the one which implies, bad faith ”; Vreeland v. Vreeland, 78 N. J. Eq. 
256, 79 Atl. 336 (1911), presumption of continuance of life and presumptions of 
innocence and legitimacy, holding that the latter prevail, and expressly approving 
King v. Twyning, 2 B. & Ald. 386 (1819), notwithstanding Lord Campbell’s com- 
ment in Lapsley v. Grierson, 1 H. L. Cas. 498 (1848) ; Michaels v. Michaels, 91 N. J. 
Eq. 408, 411, 110 Atl. 573, 574 (1920): “In civil cases while the law presumes the 
continuance of life, it also presumes against the commission of crime, and the 
answer to the defendant’s contention that complainant should have proven that 
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crying in the judicial wilderness for more than ten years, un- 
heeded if not unheard. Some comfort may perhaps be found in 
the thought that ten years is but a brief span in the period of 
evolution of a common-law doctrine. 

Edmund M. Morgan. 


Harvarp Law ScHOOL. 





Cochran was dead at the time she married defendant, is that the law presumes he 
was not alive when the consequence of his being so is that another person has 
committed a criminal act ”; Clayton v. Wardell, 4 N. Y. 230, 237 (1850), presump- 
tion of marriage from cohabitation and presumption of continuance of condition 
of illicit relationship. ‘“ The most that can be said upon this point is, that there 
is a conflict of presumptions; and in such a case the rule is, that that must yield 
which has the least degree of probability to sustain it”; Palmer v. Palmer, 162 
N. Y. 130, 133, 56 N. E. 501, 502 (1900), involving three marriages. ‘“ Where there 
are conflicting presumptions of unequal weight, as that of the continuance of life 
and that of innocence of crime, the stronger will prevail. ... But in this case, as 
the conflicting presumptions are equal and each involves the commission of a crime, 
we are of the opinion that they neutralize each other and no effect should be 
given to either”; Matter of Cofer, 119 Misc. 587, 588, 196 N. Y. Supp. 767, 
768 (1922): “While the facts give rise to the presumption of the validity of 
the second marriage, which was ceremonial, this presumption is destroyed by the 
presumption of the continuance of the first marriage and by the much stronger 
presumption of the legitimacy of the issue of the first union. .. .”; Holtan v. 
Beck, 20 N. D. 5, 14-15, 125 N. W. 1048, 1052 (1910): “ the slight and inconclusive 
presumption that his residence still continues in Sheridan county entirely disap- 
pears. ‘ The law will not presume that a party has committed an unlawful act.’.. . 
Such presumption is one of the strongest known to the law, and clearly outweighs 
any presumption that a state of fact shown to exist continues unchanged for 
several months thereafter ”; State v. Kilmer, 31 N. D. 442, 153 N. W. 1089 (1915), 
presumption of identity of person from identity of name and presumption of inno- 
cence, refusing to hold that the latter prevails; State v. Olcott, 67 Ore. 214, 219, 
135 Pac. 95, 97 (1913), same presumptions as in State v. Kilmer, supra. “ These 
presumptions are of equal weight under the statute and in this instance would bal- 
ance each other”; Town of Greensborough v. Town of Underhill, 12 Vt. 604 
(1839), presumption of continuance of life and presumption of innocence, follow- 
ing King v. Twyning, 2 B. & Ald. 386 (1819) ; Simpson v. Central Vt. Ry., 95 Vt. 
388, 115 Atl. 299 (1921), stating that one presumption may be met or even over- 
come by another presumption, but holding that it was for the jury to weigh the 
conflicting presumptions. See Note (1925) 34 A. L. R. 472. 
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ALLOCATION OF INCOME BY CORPORATE 
CONTRACT 


I“ 1916, the Underwood Typewriter Company, a Delaware cor- 
poration, made its income tax return to the State of Connecti- 
cut, in which the plant was located. Its profits for 1915 had been 
$1,336,000, and were stated to have been derived principally from 
tangible personal property. Applying to the net income the statu- 
tory fraction — the fair cash value of real estate and tangible per- 
sonal property in Connecticut, over the fair cash value of such 
property everywhere — the tax commissioner found that forty- 
seven per cent of the profits, or $629,668.50 were taxable in Con- 
necticut. Since only $42,942.18 of the profits were received in 
Connecticut, the company protested; but the Supreme Court held 
that the corporation had not shown that the apportionment was 
unfair, or that less than forty-seven per cent of its income was 
earned in Connecticut.* | 

In 1924, the Palmolive Company, under similar circumstances, 
attempted to fix the apportionment for itself in advance. The 
plant was located in Wisconsin. A separate sales company was or- 
ganized in Delaware, which did no business in Wisconsin. The 
sales company owned all the stock of another Delaware corpora- 
tion which in turn owned all the stock of the manufacturing com- 
pany. The Wisconsin manufacturing company then contracted 
with the sales company to sell to the latter its entire output of soap 
at manufacturing cost plus first three per cent and later six per 
cent. The Wisconsin tax commission determined that it should 
disregard the contract. It thereupon apportioned to Wisconsin 
that part of the total income of the affiliated group which would 
have been taxable there had a single corporation been doing the 
same business. The apportionment factors were tangible prop- 
erty plus costs of manufacture plus sales. A federal district court 
refused to enjoin the collection of the tax, characterizing the con- 
tracts as a fraud upon the Wisconsin income tax laws, and saying: 





1 Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113 (1920), aff’g 94 
Conn. 47, 108 Atl, 154 (1919). 
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“ The creation and use of three corporations could serve no sub- 
stantial beneficial purpose except to appear to remove income 
from the state, though still creating it within the state.” ” 

Although there are as yet relatively few cases * dealing with the 
allocation of income for state income tax purposes in the face of 
intercorporate contracts, it may be assumed that many such cases 
are likely shortly to arise. The organization of separate corpora- 
tions to conduct the various functions of the total enterprise is 
quite common, and already presents numerous legal problems.‘ 
The fact that only one third of the states now impose upon cor- 
porations a tax upon or measured by net income ° is in itself an 
invitation to attorneys to devise such plans as that adopted by the 
Palmolive Company. The supposed unfairness of some appor- 
tionment ratios, applied in the case of a single corporation, as in 
the Underwood Typewriter case, is a second incentive. What, 
then, are the implications of the problem, and how may it rea- 
sonably be solved? ° 


I 
THE EFFECT OF THE CORPORATE CONTRACT 


Even though the contract of the Wisconsin Palmolive Company 
to manufacture soap for the sales company was improvident, the 
Wisconsin tax commission would not, on that ground alone, be 
justified in taxing the Wisconsin company on a greater income 





2 Palmolive Co. v. Conway, 43 F.(2d) 226 (W. D. Wis. 1930). Numerous other 
reasons for the form of organization may exist. See, e.g., Dewmnc, THE FINANCIAL 
Poticy ofr CorPoRATIONS (1926) 753-83; Douglas and Shanks, Insulation from Lia- 
bility Through Subsidiary Corporations (1929) 39 YALE L. J. 193. 

3 Other leading cases are Buick Motor Co. v. Milwaukee, 43 F.(2d) 385 (E. D. 
Wis. 1930) ; People ex rel. Studebaker Corp. v. Gilchrist, 244 N. Y. 114, 155 N. E. 
68 (1926) ; Cliffs Chemical Co. v. Tax Comm., 193 Wis. 295, 214 N. W. 447 (1927). 

# See, e.g., Douglas and Shanks, Joc. cit. supra note 2. 

5 Arkansas, California, Connecticut, Georgia, Massachusetts, Mississippi, Mis- 
souri, Montana, New York, North Carolina, North Dakota, Oregon, South Carolina, 
Tennessee, Virginia, and Wisconsin. 

6 There will be no discussion here of the related problem of the corporate tax- 
payer’s power to compel a state taxing authority to compute the tax upon the basis 
of a consolidated return of affiliated corporations, rather than upon the technically 
separate income of the affiliate doing business in the state. See, on this problem, 
as well as on the principal problem herein, Jones, Present Problems of the Consoli- 
dated Return (1929) Proc. Nat. Tax Ass’N 414, 420. 
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than it really had.’ Even corporations are privileged to lose 
money. On the other hand, the tax commission may properly in- 
vestigate and determine whether the Wisconsin company has ar- 
ranged that some of its profits should be received under a disguise 
by its corporate stockholder; whether dividends, in other words, 
have been paid under the guise of the contract for soap.* It is 
therefore necessary for the tax commission to ascertain and estab- 
lish first the common stockholding,’ or parent and subsidiary re- 
lationship, between the two corporations. Again the tax commis- 
sion may wish to examine the books of the foreign corporation, in 
order to establish that the contract is unduly generous to it.’ 





7 The statutes tax income paid or accrued to the taxpayer; but not, in general, 
income that ideally he might have earned. A taxpayer may be taxed, however, on 
income “ constructively received ”; the simplest illustration is the uncut but matured 
coupon of a bond of a solvent company. See note 8, infra; Magill, The Taxation 
of Unrealized Income (1925) 39 Harv. L. REv. 82. 

8 Federal Treasury Regulation 74, Art. 51, contains the following: “‘ Where prop- 
erty is sold by a corporation to a shareholder . . . for an amount substantially less 
than its fair market value, such shareholder of the corporation .. . shall include 
in gross income the difference between the amount paid for the property and the 
amount of its fair market value.” But see Taplin v. Commissioner, 41 F.(2d) 454 
(C. C. A. 6th, 1930), indicating that the commissioner must establish fraud. Sed 
quaere; see the discussion at p. 941. 

There are, however, many cases in which property was leased by one corporation 
to another, in exchange for the payment of “ dividends” directly to the lessor’s 
stockholders. The amounts of such “ dividends ” have uniformly been held to con- 
stitute income to the lessor corporation, although it did not receive them. See 
U.S. Treas. Reg. 74, Art. 70; American Tel. & Cable Co. v. United States, 61 Ct. Cl. 
326 (1925) ; cf. Old Colony Trust Co. v. Commissioner, 279 U.S. 716 (1929) ; United 
States v. Boston & Me. R. R., 279 U. S. 732 (1929). Similarly, withdrawals by a 
principal stockholder designated as “ loans” may be found to be dividends. Schu- 
lein Co. v. Commissioner, 20 B. T. A. 264 (1930). As these cases indicate, the tax- 
ing authority has been allowed to show by parol evidence what the real arrangement 
between the parties was. See also United States v. Board, 14 F.(2d) 459 (W. D. 
Ky. 1926), 49 A. L. R. 864, 866 (1927); cf. Jones Syndicate v. Commissioner, 
23 F.(2d) 833 (C. C. A. 7th, 1927) ; Appeal of Solof, 1 B. T. A. 776, 785 (1925). 

® Even though the two contracting corporations are not parent and subsidiary, 
if the stock of the two is owned by the same stockholders in the same proportions 
there is the same possibility of an artificial shifting of profits through contracts. 
The stockholder would not care whether the profits came to him as a shareholder in 
corporation A or corporation B, as his interest in each is proportionally the same. 
It is believed that the same principles apply to the two types of affiliation, the ques- 
tion in each case being: What was the actual income earned by the local corporation 
in this state? 

10 Since the test should be, however, whether the local company is receiving fair 
treatment, rather than what profits the foreign company is making, the local books 
and records should ordinarily suffice. 
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Reporting corporations are commonly required to state whether 
a consolidated return was filed with the Federal Government, and 
what income was reported thereon." The information thus ob- 
tained will put the state on notice in many cases, but not in all. 
For example, since an “ affiliated group ” for the purpose of the 
present federal consolidated return consists only of “ one or more 
chains of corporations connected through stock ownership with 
a common parent corporation,” ** the case of several corporations 
owned or controlled in the same proportions by the same indi- 
vidual stockholders is not covered.** Yet it seems evident that 
there is a considerable likelihood of artificial shifting of income 
across state boundaries in this case, as well as in the case of parent 
and wholly owned subsidiary. 

Some, though not all, of the statutes give the tax commission the 
additional power to “ require such information as may be neces- 
sary for the computation of the entire net income and the net in- 
come properly attributable to the state,”’ if the commission has 
reason to believe that income is being shifted out of the state.’ 
The state would be well advised to provide further, as does the 
federal income tax law,”° that the commission may require from 
the corporations within the affiliated group lists of stockholders 
and their stockholdings. Suppose, however, that the local cor- 
poration sets up its inability to obtain such information from the 
corporation outside the state; how may the tax commission pro- 
ceed? If the commission is satisfied, from an examination of the 
contract, and such other information as is available, that profits 
are being artificially shifted to an affiliated corporation outside 
the state, it will doubtless attempt, in any event, to compute a tax 
upon the local corporation based upon what is determined to be 





11 See, e.g.. Conn. Gen. Stat. (1930) § 1328; Mass. Gen. Laws (1921) c. 63, 
§§ 34, 35, 40, Forms 355A, 355B; N. Y. Tax Law (1929) § 211(9), Form 3 IT; 
Wis. Stat. (1929) § 71.09(3), Form 4. 

12 Section 141(d) of REveNvE Act oF 1928, 45 STAT. 831, 26 U.S. C. Supp. III 
§ 2141(d) (1929). 

13 Cf. §240(d) of Revenue Act oF 1926, 44 Stat. 46, 26 U. S. C. Supp. I 
§ 993(d) (1928). 

14 Conn. Gen. Stat. (1930) § 1098; N. Y. Tax Law (1929) § 211(10); N. C. 
Cove Ann. (Michie, Supp. 1929) § 326(5); S. C. Acts 1927, No. 1, § 18(3) ; cf. Wis. 
Stat. (1929) § 71.25. 

15 Section 149 of Revenue Act oF 1928, 45 Stat, 837, 26 U, S. C. Supp. II 
§ 2149 (1929). 
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its true income. If no information is available other than that 
shown on the books of the local corporation, this computation will 
necessarily be based upon a consideration of the profits of other 
corporations doing a like business.** Such a computation would 
be open to attack, along various lines to be discussed later; *’ and, 
of course, it may be extremely difficult to make accurately, be- 
cause of the lack of suitable comparatives.** Nevertheless, since 
the tax commission has the power to make an assessment on the 
basis of facts available, and thereby to force the corporation to 
assume the burden of contesting it on the basis of additional evi- 
dence, the commission’s position is a strong one. It may be fur- 
ther reinforced by statutory penalties for failure to make required 
returns,”® including provisions for forfeiture of the corporate 
charter,”° or of the permit to do business in the state." If the 
corporation is of any size, the threat of assessment will probably 
suffice to enable the commission to obtain the facts. 

The first hurdle for the tax commission is then to obtain in- 
formation showing the affiliation between the local and foreign 
corporations. The second is to demonstrate that the contract 
between the local and foreign corporations is actually not a fair 





16 Since, by hypothesis, the commission has concluded that the books of the local 
corporation do not show its true income, other factors determining such income 
must be considered. If information as to the affiliated corporations were available, 
a ratio might be applied; see p. 945, infra. If it is not, the commission must resort 
to information which is in its hands — namely, the rate of profit of similar local 
corporations. 

17 See p. 949, infra. 

18 Comparatives were largely used in connection with the so-called “ special 
assessment ” provisions of the federal excess profits taxes. REvENUE ACTs OF 1918 
and 1921, §§ 327, 328. The test given in U.S. Treas. Reg. 62, Art. 911, was: “ The 
comparison will take account of similarity with respect to character of business, 
size and condition of plant, gross income, net income, profit per unit of business 
transacted and capital employed, the amount and rate of war profits or excess profits, 
and all other relevant facts and circumstances.” For obvious reasons, the Treasury 
would have much more data available than would a single state. Nevertheless these 
provisions were found in practice to be difficult to apply equitably. 

19 See, e.g., Conn. Gen. Stat. (1930) § 1396; Mass. Gen. Laws (1921) c. 63, 
§§ 46, 49, 50; N. Y. Tax Law (1929) § 216; Wis. Stat. (1929) $§ 71.09-11. Massa- 
chusetts has also provided that a Massachusetts subsidiary or affiliate of a foreign 
corporation may be taxed at one-tenth per cent of its gross receipts, if its books do 
not show its true earnings. The corporation may, however, make such a showing, 
upon notice of the determination. Mass. Gen. Laws (1921) c. 63, § 33. 

20 See, e.g., Conn. Gen. Stat. (1930) § 1336; N. Y. Tax Law (1929) § 219(f). 

21 N. Y. Tax Law (1929) § 219(f). 
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bargain, and hence that the apparent income is not the true in- 
come. It is submitted that the affiliation, if it exists, does not 
alone make out a prima facie case that the contract is unfair or 
artificial; ** in other words, that the tax commission is not justified 
on evidence of the affiliation alone, in making a reapportionment 
of income differing from the corporate books of account.** Cor- 
porations, though affiliated, may very well keep accurate inter- 
company accounts. Moreover, there is nothing per se illegitimate 
in the endeavor to segregate particular operations or functions in 
particular states.** Finally, if, as is often the case, the corpora- 
tions are not one hundred per cent owned or controlled by the 
same interests, the contract could hardly be disregarded merely 
on proof of the affiliation.”° 





22 If, as expressed in Procter & Gamble Co. v. Newton, 289 Fed. 1013 (S. D. 
N. Y. 1923), the local corporation did not have “ its own set of officers who actually 
conduct its business,” the contract might be regarded simply as a bookkeeping device, 
and so disregarded. But intelligently directed corporations would not be likely to 
permit this situation to exist. Cf. Southern Pac. Co. v. Lowe, 247 U.S. 330 (1918) ; 
United States v. Lehigh Valley R. R., 220 U. S. 257 (1911). 

23 Compare Mr. Justice Stone’s statement in United Fuel Gas Co. v. Railroad 
Comm., 278 U.S. 300, 320 (1929): “ We recognize that a public service commission, 
under the guise of establishing a fair rate, may not usurp the functions of the com- 
pany’s directors and in every case substitute its judgment for theirs as to the pro- 
priety of contracts entered into by the utility; and common ownership is not of it- 
self sufficient ground for disregarding such intercorporate agreements when it appears 
that, although an affiliated corporation may be receiving the larger share of the 
profits, the regulated company is still receiving substantial benefits from the con- 
tract and probably could not have secured better terms elsewhere.” 

In Missouri ex rel. Southwestern Bell Tel. Co. v. Public Serv. Comm., 262 U. S. 
276, 288-89 (1923), Mr. Justice McReynolds said, in support of a parent-subsidi- 
ary contract: “ There is nothing to indicate bad faith. So far as appears, plaintiff 
in error’s board of directors has exercised a proper discretion about this matter re- 
quiring business judgment.” These cases are discussed in Lilienthal, Recent De- 
velopments in the Law of Public Utility Holding Companies (1931) 31 Cot. L. 
Rev. 189. 

24 This may, of course, be accomplished without the use of separate corpora- 
tions to conduct the respective functions. If it has been done, and the accounts of 
the different departments are accurately kept, the division of income thus brought 
about will be given effect, as against an apportionment under a statutory ratio. See 
Standard Oil Co. v. Tax Comm., 197 Wis. 630, 223 N. W. 85 (1929); Standard Oil 
Co. v. Thoresen, 29 F.(2d) 708 (C. C. A. 8th, 1928) ; note 52, infra. 

25 Indeed, as the percentage of common stock ownership decreases, the case for 
disregarding the contract, even if unfair, weakens, since it becomes progressively 
less likely that profits are being shifted or distributed under a disguise, and more 
likely that the local corporation has simply made a bad bargain. Possibly, however, 
the tax commission may attack even then. Suppose, for example, a Utica Gas & 
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What fact, then, must appear if the contract is to be disre- 
garded and the income so shown recomputed? In the Palmolive 
case, the court speaks of the contract as “a fraud upon the in- 
come tax laws of Wisconsin.” It can hardly be intended, how- 
ever, that fraud in the inception of the contract need be shown.” 
The facts may be fully known to both contracting parties; there 
may be no imposition, but simply a deliberate desire on both sides 
to make the profits high or low as the case may be. The test 
seems rather to be that applied in the Cliffs Chemical Co. case: *" 
Could an independent stockholder of the local corporation have 
objected successfully to the contract? Since such an objection 
would lie on the ground that the corporation was being deprived 
of profits to which it is legitimately entitled, the state should be 
given the same line of attack; if the contract is not open to a 
stockholder’s attack, the state seems to stand on no better ground. 
Indicia of unfairness used in the cases directly in point are 
(1) repeated losses incurred under the contract, which are ab- 
sorbed by the foreign parent corporation; ** (2) a contract 
price no higher than cost, or materially lower than the prevail- 
ing market price; *° (3) a rate of return materially less than 
that prevailing in similar businesses; *° (4) a rate of return 





Electric Co. in New York makes an improvident contract to supply power to a 
Globe Woolen Co. in New Jersey. There is no common stock ownership, except 
that the controlling stockholder of Globe owns one share and is president of Utica. 
Suppose that a court would annul the contract, in a suit involving the two corpora- 
tions. Globe Woolen Co. v. Utica Gas & Electric Co., 224 N. Y. 483, 121 N. E. 378 
(1918). Prior to such a suit, could the New York tax commission hold that the 
contract unfairly diverts profits out of the state; and that the true taxable income 
of the Utica company is greater than its books show? It appears unlikely that 
courts will hold a corporation to be taxable on income which it might have had 
had it not been overreached or defrauded, when (1) it has not received nor as yet 
recovered the amouat, and (2) it is not identified with the person (or corporation) 
who defrauded it, or who received the income. 

26 Compare Mr. Justice McReynolds’ reference to “ bad faith,” in a public utility 
rate case, supra note 23. See also Chesapeake & Potomac Tel. Co. v. Whitman, 
3 F.(2d) 938, 957 (D. Md. 1925). As appears, however, from the subsequent United 
Fuel Gas Co. case cited in the same note, the test is evidently whether the contract 
“unduly favors ” one corporation at the expense of the other. 

27 193 Wis. 295, 214 N. W. 447 (1927). 

28 See People ex rel. Studebaker Corp. v. Gilchrist, supra note 3. 

29 See Cliffs Chemical Co. v. Tax Comm., supra note 3. 

30 Palmolive Co. v. Conway, 43 F.(2d) 226 (W. D. Wis. 1930); Buick Motor 
Co. v. Milwaukee, 43 F.(2d) 385 (E. D. Wis. 1930). If, as for example in the case 
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differing materially from that prevailing before the contract was 
made.” 

Finally, if the contract is shown to effect an artificial shifting 
of profits into an affiliated corporation * is the tax commission 
justified in disregarding the contract? It is submitted that it is.** 
This result may be specifically based upon a statute, or, it is be- 
lieved, may properly be reached independently of an enabling 
act.** The state has the power to tax the true income of the local 
corporation; its true income is not necessarily its book income, 
or even its income as determined on the basis of outstanding con- 
tracts. Thus, both state * and federal courts ** have affirmed 
determinations of taxing authorities which disallowed in part de- 
ductions of salaries, paid to stockholder-officers, on the ground 
that the so-called salaries were in part distributions of profits.*’ 





of the telephone companies in the Bell system, the group dominates the particular 
industry, it may attempt to justify the particular contract by showing the existence 
of many similar contracts. Cf. Missouri ex rel. Southwestern Bell Tel. Co. v. Public 
Serv. Comm., 262 U. S. 276, 288 (1923). The tax commission will then be driven 
to an independent computation of a fair rate of return. 

31 Palmolive Co. v. Conway, 43 F.(2d) 226 (W. D. Wis. 1930). See also the 
same factor emphasized in United Fuel Gas Co. v. Railroad Comm., 278 U. S. 300, 
321 (1929) (public utility rate case). 

82 For the purpose of this discussion, corporations are regarded as affiliated if 
(1) the one owns substantially all the stock of the other, or (2) if substantially all 
the stock of both is owned or controlled by the same interests. 

33 Cf. Smith v. Illinois Bell Tel. Co., 282 U. S. 133 (1930), indicating that for 
rate-making purposes, a state public utility commission may go behind the contract 
between a parent and subsidiary corporation. See Note (1931) 44 Harv. L. 
REv. 833. 

84 If the statute prescribes the mode of procedure, doubtless the administra- 
tive officers must ordinarily follow it. See People ex rel. Studebaker Corp. v. Gil- 
christ, supra note 3. 

85 Matter of Lorimier, Greenbaum Co., Inc. v. Gilchrist, 212 App. Div. 733, 
209 N. Y. Supp. 633 (1925); People ex rel. Jaeckel & Sons v. Gilchrist, 209 App. 
Div. 120, 204 N. Y. Supp. 509 (1924) ; People ex rel. Beck Hazzard Inc. v. Gilchrist, 
220 App. Div. 362, 221 N. Y. Supp. 683 (1927). 

36 United States v. Philadelphia Knitting Mills Co., 273 Fed. 657 (C. C. A. 3d, 
1921) ; Marble & Shattuck Chair Co. v. Commissioner, 39 F.(2d) 393 (C. C. A. 6th, 
1930) ; Becker Bros. v. Commissioner, 9 B. T. A. 1260 (1928), aff'd without opinion, 
37 F.(2d) toro (C. C. A. 2d, 1930) ; General Water Heater Corp. v. Commissioner, 
42 F.(2d) 419 (C. C. A. oth, 1930). 

87 Similarly in a number of cases, courts have held that the name given to a 
corporate instrument does not determine its legal effect, as constituting the holder 
a creditor or a stockholder of the corporation. See, e.g., Appeal of Unterberg & 
Co., 2 B. T. A. 274 (1925); Jones Syndicate v. Commissioner, 23 F.(2d) 833 
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Similarly, payments to bankers designated as compensation for 
services in connection with a stock issue may be found to be 
merely a reduction in the purchase price of the stock, and hence 
not deductible as compensation.** Again, amounts paid by a 
lessee railroad directly to stockholders of the lessor as “ divi- 
dends ” have been held to be income to the lessor, notwithstanding 
the contract.*® The situation is not dissimilar here; if it can be 
shown that the contract really results in a disguised distribution 
of profits, the tax commissions should be able to call the distribu- 
tion by its true name, and assess the tax accordingly. 


II 
THE METHOD OF APPORTIONMENT 


Although there is the suggestion in some of the cases that a 
corporation doing business locally may be so dominated by a 
corporation not otherwise doing business in the state as to render 
the latter subject to tax by that state,*° this theory does not seem 
actually to have been followed by the tax commissions in the de- 
cided cases. Moreover, the cases in which this particular theory 
could be applied would be unusual, since the subsidiary will 
rarely be left with no autonomy.** If this theory were applied, 





(C. C. A. 8th, 1927) ; Bolinger-Franklin Lumber Co. v. Commissioner, 7 B. T. A. 
402 (1927) ; McCoy-Garten Realty Co. v. Commissioner, 14 B. T. A. 853 (1928). 

88 Corning Glass Works v. Commissioner, 9 B. T. A. 771 (1927), afd, 
37 F.(2d) 798 (App. D. C. 1929), certiorari denied, 281 U. S. 742 (1930). 

39 See cases cited in note 8, supra. 

40 See the remarks of L. Hand, J., in Procter & Gamble Co. v. Newton, 289 
Fed. 1013 (S. D. N. Y. 1923). The English cases have considered the reverse situa- 
tion: does a local corporation so dominate a foreign corporation as to render the 
latter a “ resident ” of Great Britain. See, e.g., Gramophone & Typewriter, Ltd. 
v. Stanley, [1908] 2 K. B. 89; De Beers Consolidated Mines Ltd. v. Howe, 
[1906] A. C. 455; Kodak Ltd. v. Clark, [1902] 2 K. B. 450, [1903] 1 K. B. sos. 

41 Judge Cardozo has made the fullest statement of the tests in People ex rel. 
Studebaker Corp. v. Gilchrist, supra note 3, at 123, 155 N. E. at 71. “ We assume 
once again that the taxing officers of the State may disregard a subsidiary alto- 
gether as a bookkeeping device when there is evidence to justify the finding that it 
is that device and nothing more. In that event, there is power to tax the parent 
corporation, the owner of the stock, on the basis of the consolidated income ap- 
portioned to New York. Stock ownership is not enough without more to bring 
the parent owner within the State if the subsidiary ‘has its own set of officials 
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the corporate entities would in fact be disregarded, and the tax 
assessed against the affiliated group as if it were a single corpora- 
tion. On the basis of the federal cases, this method in a proper 
case might be upheld.** 

It appears, however, that the tax cunnialian is not driven to 
support its assessment by showing that the corporate entities 
may properly be disregarded; ** if the commission is justified in 
disregarding the contract between the parties, it can support a 
reapportionment of income to the local corporation on that basis 
alone. The basis for the reapportionment is not that the foreign 
corporation is taxable in Wisconsin on a part of its income, for 
example; but that the Wisconsin corporation’s true income may 
be taxed in Wisconsin, irrespective of improper contracts and 
book entries. The distinction is more than a play on words. To 
take the case just considered: when a lessor corporation is taxed 
upon amounts paid directly to its shareholders as guaranteed divi- 
dends there is no disregard of corporate entities, but rather an 
insistence upon them. Similarly, there is no disregard of corpo- 
rate entities here, but merely a disregard of the terms of the al- 
legedly unfair contract; the commission assesses the tax only 





who actually conduct its business’ . . . and this though their tenure may be pre- 
carious in that the parent can oust them as soon as their terms expire by the 
choice of new directors. At least there is no decision yet announced that has at- 
tempted to go farther.... Before ‘the corporation persona’ may be ignored, 
the evidence must show that ‘ the subsidiary is not left with any autonomy,’... 
and that the parent though in form speaking and acting through another, is operat- 
ing the business directly for itself.” 

In Cannon Mfg. Co. v. Cudahy Co., 267 U. S. 333 (1925), it was held that 
the defendant, a Maine corporation, was not rendered subject to suit in the fed- 
eral court in North Carolina by the fact that it completely dominated through 
stock ownership and otherwise an Alabama corporation which marketed its prod- 
ucts in North Carolina; the Alabama corporation bought the defendant’s products, 
and sold to dealers for direct shipment from the defendant, a separate set of books 
being kept. 

42 See, upholding the cnsatiaihitidltia of the federal consolidated return provi- 
sions, United States v. Whyel, 19 F.(2d) 260 (W. D. Pa. 1927), aff'd, 28 F.(2d) 30 
(C. C. A. 3d, 1928); National Candy Co.-v. United States, 67 Ct. Cl. 74 (1929). 
It is noteworthy that the federal tax computed on a consolidated return is, however, 
to be assessed to the respective corporations. See, e.g., §142(b) of the REvENUE 
Act oF 1928, 45 Stat. 832, 26 U. S. C. Supp. III § 2142(b) (1929); cf. U. S. Treas. 
Reg. 75, Art. 16. 

43 Jones, supra note 6,-at 423, seems to take the contrary position, in discussing 
“this power to disregard the corporate fiction.” 


. 
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against the local corporation on what is found to be its own 
income.** _ 

If, then, the separate corporate entities are not to be disre- 
garded, the income to be apportioned to the local corporation must 
be the income it fairly earned. Therefore the plan of apportion- 
ment should take into consideration the functions of the particular 
corporations, as well as their relative importance in the affiliated 
group. Three possibilities suggest themselves. 

(1) The tax statutes normally provide simple or complex ratios 
for apportioning income to the taxing state, in the case of foreign 
corporations doing business both there and elsewhere. The fac- 
tors commonly employed in the ratios singly or in combination 
are: tangible property; gross sales or gross receipts; and gross 
manufacturing costs, or wages paid.*® Although these formulae 
are strictly applicable to the case of a single corporation, a tax 
commission may regard them as offering a useful method for 
allocating income to the state in the case of an affiliated group of 
several corporations. 

In the Palmolive case, the tax commission accordingly assigned 
to Wisconsin a fraction of the net income determined by tangible 
property plus gross manufacturing costs plus gross sales, all in 
Wisconsin, over tangible property plus gross manufacturing costs 
plus gross sales everywhere, with certain exclusions.*® This 
method resulted in allocating to Wisconsin about $1,000,000 ad- 
ditional income for each year in question. The question then is: 
was the real income of the Wisconsin company ascertained with 
reasonable accuracy in this way? If the several affiliated com- 
panies had each been doing substantially the same business, it is 
probable that the result would be fair.*7 But the Wisconsin com- 





44 The distinction is well brought out in the Studebaker case, supra note 3. See 
also, in the public utility field, Smith v. Hlinois Bell Tel. Co., 282 U. S. 133 (1930). 

45 These ratios are discussed in Powell, Business Taxes and the Federal Consti- 
tution (1925) Proc. Nat. Tax Ass’n 164. A summary of the methods of alloca- 
tion employed by the respective states appears in Gerstenberg, Report of Commit- 
tee on Standardization and Simplification of the Business Taxes (1929) Proc. Nat. 
Tax Ass’N 152. 

46 Curiously enough this fact does not appear in the opinion, and no attention 
is paid to the method of apportionment used. It appears from the opinion of the 
tax commission, included in the record, that the method of apportionment pre- 
scribed in § 71.02 of the income tax law was in fact used. 

47 At least the method of apportionment is no more unreasonable than it would 
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pany was engaged almost wholly in manufacturing, and the 
foreign corporation was wholly a sales company. Following 
Judge Cardozo’s reasoning in the Studebaker case,** it would 
seem that if the local subsidiary is actually autonomous, there is 
no real justification for assigning sales income to the Wisconsin 
company; Wisconsin is entitled to a tax only on what may fairly 
be said to be manufacturing income. It may be conceded that 
such a segregation of income is at best difficult to make, and that 
it can not be made with absolute accuracy. The ratio used, how- 
ever, not only was not designed to effect the segregation, but 
rather appears necessarily to give Wisconsin more than its share 
of income. Since the plant was located in Wisconsin and manu- 
facturing costs were incurred there, it appears that two out of the 
three factors used favored Wisconsin. The intangibles of the 
group, for example — trademarks, secret processes and formulae, 
and good will— were all technically owned out of Wisconsin; 
they may have been quite as important in earning income as the 
tangibles, and yet they are given no effect at all.*° 

It may be urged that the result is inferentially supported by the 
Underwood Typewriter case, where the manufacturing was done 
within, and the sales mainly made without, the taxing state; and 
the ratio used the single factor of tangible property. There is 
language in that decision supporting this view. In that case, 





be if the entire business were transacted by a single corporation with a branch 
in the state. 

48 Supra note 3. 

49 The commission sought to meet this argument by showing that the ap- 
portionment resulted as follows: Percentage of income apportioned to Wisconsin 
to total Wisconsin investment, 27.06; percentage of income apportioned outside of 
Wisconsin to total outside investment, 32.3; percentage of total apportionable in- 
come to total investment, 29.5. The commission conceded, however, that “ Pro- 
portionally less investment was required for the selling activities which were 
practically all located outside of Wisconsin, than was required for the manufac- 
turing activities which were practically all located within Wisconsin.” Moreover, 
since the intangibles were owned by the foreign company, it might well be entitled 
to a much larger return. In other words, the profits were no doubt largely due 
to the national advertising of the brand “ Palmolive”; in which the investment 
may not have been great. 

50 “ The profits of the corporation were largely earned by a series of transac- 
tions beginning with manufacture in Connecticut and ending with sale in other 
States. In this it was typical of a large part of the manufacturing business con- 
ducted in the State. The legislature in attempting to put upon this business its 
fair share of the burden of taxation was faced with the impossibility of allocat- 
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however, there was a single corporation, which had not segregated 
the manufacturing and sales functions into separate entities. 
Moreover, the decision was: ‘“‘ There is consequently nothing in 
this record to show that the method of apportionment adopted by 
the state was inherently arbitrary, or that its application to this 
corporation produced an unreasonable result.” °* The method 
employed here does appear inherently arbitrary, where the end 
sought is not merely to fix a fair tax for a single corporation, but 
to separate the manufacturing income of one corporation from 
the sales income of another corporation.*? Obviously, however, 
the taxpayer should attempt further to show affirmatively what 
its manufacturing and sales income were respectively, in order to 
satisfy the literal requirements of the Underwood Typewriter 
case.°* 

(2) If the statutory ratio can not fairly be applied, what 





ing specifically the profits earned by the processes conducted within its borders. 
It, therefore, adopted a method of apportionment which, for all that appears in 
this record, reached, and was meant to reach, only the profits earned within the 
State. ‘ The plaintiff’s argument on this branch of the case,’ as stated by the Su- 
preme Court of Errors, ‘ carries the burden of showing that 47 per cent of its 
net income is not reasonably attributable, for purposes of taxation, to the manu- 
facture of products from the sale of which 80 per cent of its gross earnings was 
derived after paying manufacturing costs.’ The corporation has not even attempted 
to show this; and for aught that appears the percentage of net profits earned in 
Connecticut may have been much larger than 47 per cent.” 254 U.S. at 120-21. 

51 254 U.S. at 121. 

52 In Standard Oil Co. v. Tax Comm., supra note 24, the commission sought 
to apply the ratio to the total income of the Standard Oil Company of Indiana, 
which sold its products in Wisconsin. The company advocated a separate ac- 
counting for actual Wisconsin income, whereby oil was charged to the Wisconsin 
branch at market, and it was credited with Wisconsin gross sales. The court 
upheld the company’s contention, distinguishing the Underwood Typewriter case 
thus: “ There, there was no separation on the basis of market value between the 
operations of the manufacturing department and the sales department as there 
is in this case. We perceive no reason why, under the facts in this case, the profits 
derived from the sales operations should not be ascertained, so far as plaintiff is 
concerned, as they would be if the sales operations were conducted by a separate 
corporate entity.” 197 Wis. at 639, 223 N. W. at 88. 

53 The Palmolive Company did attempt to show this. See p. 950, infra. Cf. 
Howard, Elimination of Double Taxation of Corporate Income (1930) 8 Nat. Tax 
Mac. 329, where it is suggested that “the business of all the incorporated parts 
should be taken as the taxable unit,” and income allocated to the states on the 
basis of the “ total annual expense applicable to each.” The article does not dis- 
cuss adequately the problems of (1) the power to disregard corporate contracts 
and corporate forms; (2) the difficulty of ascertaining invested capital. 
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methods may be substituted? The most obvious is that already 
suggested: to attempt to ascertain, by separate accounting, what 
the profits of the local company would be, were it independent. 
In many cases, it will be possible by a determination of the mar- 
ket value of the product manufactured or sold, to tax the true 
income of the local company. Thus, in the Buick case, the tax 
commission arrived at the gross income of the Wisconsin sales 
company by subtracting from actual gross sales the actual prices 
which independent distributors were being charged for cars.* A 
similar method was used in the Cliffs Chemical case.°° Even in 
the case of a single company doing business in several states, it has 
been held that a determination of income on this basis is prefer- 
able to the application of the statutory ratio to total income.” 
If a fair scheme for separate accounting such as this can in fact 
be adopted, the results should be far less arbitrary than the ratio 
method.”” 

(3) Suppose, however, that because of a lack of independent 
sales fixing a market price, a separate accounting for the respec- 
tive corporations is impossible (other than on the basis fixed by 
the discarded contract between them). The choice then would 
appear to be between the ratio method and the use of comparative 
rates of profit, obtained from the statistics of similar firms. The 
latter method has been employed by the Federal Government in 
cases where the taxpayer’s records had been destroyed, or did not 
clearly reflect income. It is obvious that the rate of return of 





54 43 F.(2d) 385, 391 (W. D. Wis. 1930). 

55 193 Wis. 295, 300, 214 N. W. 447, 449 (1927). 

56 Standard Oil Co. v. Tax Comm.; Standard Oil Co. v. Thoresen, both supra 
note 24; Gerstenberg, supra note 45, at 160. 

57 To this effect is the Studebaker case, supra note 1. In the absence of sales 
to independent dealers, it will often be practically impossible to segregate manu- 
facturing from sales profit. Although a cost accountant may be able to determine 
manufacturing cost, there seems to be no unanimity of practice in methods for 
the allocation of distributing expense, and of profits, even among similar businesses. 
The possibility of determining income by separate accounting will then depend 
wholly upon the facts of the particular enterprise. See (1931) Commerce CLEAR- 
Inc House Wis. Tax SERV. 107. 

58 See, e.g., Bishoff v. Commissioner, 6 B. T. A. 570 (1927), aff'd, 27 F.(2d) 
o1 (C. C. A. 3d, 1928); Appeal of Roffwarg and Weiser, 2 B. T. A. 332 (1925); 
Ginzburg v. Commissioner, 14 B. T. A. 324 (1928) ; Yorkville Live Poultry Co. v. 
Commissioner, 18 B. T. A. 47 (1929). Where, however, the books have been found 
to reflect income, the percentage method has been disapproved. In re United 





ALLOCATION OF INCOME BY CORPORATE CONTRACT 49 


similar corporations is not the rate of return of the individual cor- 
poration. On the other hand, this method would be more apt than 
the ratio method to divide the income on a functional basis with 
approximate accuracy. The method further falls within the ex- 
press authorization given to the tax commission in several of the 
statutes.” 


III 
CoNTESTING THE TAX 


State statutes commonly provide, as in Wisconsin,” that the 
proceedings of the tax commission shall be presumed to be legal. 
Hence, on an appeal to the courts, the taxpayer will evidently have 
the burden of showing that the “‘ method of apportionment adopted 
by the state was inherently arbitrary, or that its application to this 
corporation produced an unreasonable result.”® It will not be 
enough merely to show that other methods would have produced a 
better result; it must be demonstrated that the particular plan was 
palpably unfair. Moreover, as Thomas Reed Powell has put it: 
‘Supreme Court justices are not specialists in economics and ac- 
counting and they have many other things todo. The Constitution 
offers them no guide about ratios and bases and allocations. .. . 
The most that a court can do is to spot something clearly bad, and 
much that is clearly questionable is not clearly bad.” ° 

The corporation’s best chance of success seems to be to attempt 
to segregate to the state the income actually earned there.* Its 





States Metal Goods Co., 4 F.(2d) 871 (N. D. Ohio 1924); Jn re Sheinman, 14 
F.(2d) 323 (E. D. Pa. 1926). 

59 “Tn calculating the net income, the tax commissioner shall have regard to 
the fair profits which would normally arise from the conduct of such trade and 
business.” Conn. GEN. Stat. (1930) § 1098. Similar provisions appear in N. Y. 
Tax Law (1929) § 211(9); N. C. Rev. Act 1929, § 326(5); S. C. Acts 1927, No. 1, 
§18(3). For a comment on the North Carolina provisions, see Breckenridge, Tax 
Escape by Manipulations of Holding Company (1931) 9 N. C. L. Rev. 189. 

60 Wis. Stat. (1929) § 71.16(8). 

61 Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113, 121 (1920). 

82 Supra note 45, at 184. 

63 It is noteworthy that, in general, the European countries tax local sub- 
sidiaries of American corporations upon their income determined by a separate 
accounting. Germany, Spain, and some Swiss cantons constitute exceptions. The 
countries reserve the privilege of questioning inter-company items, and of con- 
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first point will be that the contract, disregarded by the tax com- 
mission, itself fairly allocated the income. The determination of 
this question involves, first, an examination of similar contracts 
between independents, and of market prices of the commodities 
involved. If the contract corresponds with market prices in- 
dependently quoted, the allocation so adopted should be up- 
held, as against an apportionment ratio, for the contract then 
effects a proper segregation of the actual income.** The real hope 
of the corporation lies along these lines; the cases in which its con- 
tentions have been upheld rest mainly on this foundation. A show- 
ing of the actual income will prevail over a theoretical calculation.” 
In many cases, however, it will be extremely difficult to establish 
an independent market price. Moreover, as the dealings between 
the corporations increase in complexity from the sale of a single 
commodity to the sale of a variety of products and the rendering 
of various services, segregation of income will finally become vir- 
tually impossible. The great difficulty with proof of similar con- 
tracts between independents is to find contracts actually similar. 
Thus, as the court held in the Palmolive case, the fact that inde- 
pendent manufacturers would be willing to manufacture a part of 
their total output at cost plus six per cent does not establish that 
a contract on that basis for an entire output is fair.“ Similarly a 
fair rate of profit on a Ford car is not necessarily a fair rate on a 
Buick or even on a Chevrolet. To obtain detailed evidence of simi- 
lar contracts will often be difficult or impossible; ** to convince a 
court that the contracts are really comparable will be even more 
difficult, in view of the complexity of the economic factors involved. 
This will become increasingly true as the intercorporate relations 
increase in complexity. A court is more likely to fall back on a 
holding that the taxpayer has not sustained his burden of showing 
that the tax commission’s finding was unwarranted. To avoid the 





solidating accounts, but rarely exercise the latter privilege. See Report oF LEAGUE 
oF Nations Fiscat Committee (May 31, 1930) 10-17 (C.340.M.140.1930.II). 

64 Cf. Standard Oil Co. v. Tax Comm.; Standard Oil Co. v. Thoresen, both 
supra note 24. 

85 See the cases cited in notes 24, 58, supra. 

66 43 F.(2d) 226, 230 (W. D. Wis. 1930). 

87 Cf. the controversies over comparatives which arose under § 328 of the 
federal excess profits taxes of 1918 and 1921. See Williamsport Wire Rope Co. v. 
United States, 277 U.S. 551 (1928). 
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burden of reviewing the accounting methods of every corporate 
enterprise, the courts are not likely to act unless it is very clear 
that the assessment method has worked badly. Hence the hope of 
the corporation will generally lie rather in the tax commission itself 
than in the courts. The relative paucity of judicial decisions on 
these questions is some proof of this conclusion. 

The tax commission seems to have the whip hand in the taxing 
process, through the assessment. So far, problems in collection 
have not been presented in this particular class of cases. It is easy 
to see, however, that corporations, harassed by what they regard 
as unfair methods of apportionment and assessment of income, 
may make the task of collection an arduous one. It is quite pos- 
sible that the local corporation, though doing a considerable vol- 
ume of business, may have little or no property of its own. As in 
the case of the Palmolive Company, the plant may be owned by 
another member of the affiliated group, or it may be owned by an 
individual or a corporation outside the group. May the tax be 
collected out of the assets of an affiliated corporation? 

It appears that at present the state would have no power to en- 
force the tax against assets located outside the state. In other 
words, if neither the local corporation nor its affiliates have suffi- 
cient assets in the state to pay the tax, there seems to be no way in 
which the state can force payment directly. On the other hand, 
the statutes may well provide that a charter or permit to do busi- 
ness may be cancelled, upon failure to satisfy tax liability. If 
the local business is valuable, the managers of the affiliated group 
will not lightly incur this penalty. It is conceivable, however, that 
an attempt might be made to avoid the death of the local business, 
and the annual tax as well, by using a series of corporations, each 
to spring into activity upon the statutory execution of an imme- 
diate predecessor. 

If there are sufficient assets in the state belonging to the affiliated 
group to satisfy the tax, the state has a good chance to collect the 
tax directly. It has already been noted that the tax may be as- 
sessed on either of two quite distinct theories: (1) that the local 
corporation is a mere dummy or disguise for a foreign corporation 





88 See Moore v. Mitchell, 281 U. S. 18 (1930) ; Notes (1929) 29 Cor. L. Rev. 
782; (1929) 27 Micu. L. Rev. 828. , 
69 See the provisions cited in notes 20, 21, supra. 
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actually doing business locally; (2) that the local corporation ac- 
tually had a larger income than its books show. The first case is 
likely to be rare among intelligently advised corporations. The 
local corporation will usually be given sufficient autonomy to en- 
able it to appear as a real business unit. If this situation could be 
established, however, there should be no difficulty in collecting the 
tax out of the local assets held in the name of the foreign corpora- 
tion, since it has been held to be the real taxpayer. 

In the second case, the income is computed as if the corporations 
were independent and had contracted as such. Hence the property 
of the one corporation can not be taken for the taxes of the other 
merely because of the affiliation; the tax is assessed against a par- 
ticular corporation, not against the consolidated group. Never- 
theless, in the case supposed, the tax commission has determined 
that the local corporation has distributed profits to its parent or 
affiliate, under the guise of the invalidated contract. If the effect 
of such distribution is to leave the taxpaying corporation with in- 
sufficient assets to pay its obligations, it is possible to follow the 
assets into the hands of the distributees.”° So long as the distribu- 
tees have sufficient assets in the state to pay the tax, the tax can 
be enforced. If it can not be collected directly, the state can fall 
back upon its power to forfeit the charter or permit to do business. 


IV 
CoNCLUSION 


It is hardly necessary today to direct attention to the impor- 
tance of the problem of the equitable taxation of corporations do- 
ing business in several states. This brief survey indicates a few of 
the more pressing questions which confront taxpayers and taxing 
authorities alike. It is evident in the first place that much work 
remains to be done in the development not only of more equitable 
apportionment formulae, but of more uniform accounting practice 





70 For a discussion of the transferee provisions of the federal income tax law, 
see Latham, Liability of Transferees under the Revenue Act of 1926 (1927) 22 
Int. L. Rev. 233, 397. A bill in equity might be maintained against the transferee, 
apart from statute. Updike v. United States, 8 F.(2d) 913 (C. C. A. 8th, 1925); 
cf. United States v. Updike, 281 U.S. 489 (1930). 
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for the allocation of profits and expense between departments, 
branches, and subsidiaries. In the second place, it seems unde- 
sirable in this present formative stage for state legislatures to adopt 
mandatory apportionment formulae applicable to all cases; rather, 
a considerable discretion should be vested in the taxing authorities 
not only in the acquisition of information but also in the appor- 
tionment of income. As research and experience make more data 
available, more definite methods for the allocation of income to the 
several states can no doubt be worked out, just as elimination of 
double taxation is gradually being accomplished in the field of in- 
heritance and estate taxation. 
Roswell Magill. 
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THE EFFECT OF THE SHIPPING ACT ON PRIOR ComMMON LAW AND 
STATUTORY ReEMeEDIES.'— While the Shipping Act? provides for the 
legalization of combinations in restraint of trade among ocean carriers 
if approved by the Shipping Board,* it expressly forbids certain practices 
which were previously deemed illegal either under the Sherman Act * 
or under the common law.® But the silence of the act leaves it an 
open question whether this duplication of prohibitions will result in 
alternative remedies, or whether those afforded by the antitrust laws ° 
and the common law will be superseded by the administrative remedies 
of the Shipping Act.” 

The courts faced a similar problem after the enactment of the Inter- 
state Commerce Act.® Preéxisting® prohibitions against unreasonable 
and discriminatory rates as well as against unfair practices ?° were em- 
bodied in this statute. And although the older remedies were expressly 
reserved,!* the Supreme Court in the Abilene case** decided that they 
were unavailable where the gravamen of the complaint was within the 
purview of the Interstate Commerce Act. Similarly, after the enact- 
ment of the Antitrust Act ** private persons were denied relief under that 





1 The scope of this Note does not include the problem of carriers by water in 
interstate commerce. 

2 Act of Sept. 7, 1916, c. 451, 39 STAT. 728 (1917), 46 U.S. C. §§ 801-42 (1926). 

3 Shipping Act §15, 39 Stat. 733 (1917), 46 U. S. C. $814 (1926). See 
Thompson, Shipping Act of 1916: The Effect of Section 15 on the Sherman Anti- 
Trust Law (1923) 22 Micu. L. Rev. 107. 

4 Allowing deferred rebates to shippers loyal to the members of a conference 
is illegal under the Sherman Act. Thomsen v. Cayser, 243 U. S. 66 (1917); see 
Cohen and Macdonnel, The Law as to Combinations (1909) 10 J. Comp. LeEcis. 
(N.s.) 144, 164. The use of fighting ships by allied lines is also within the prohibi- 
tions of that act. United States v. Hamburgh-American S. S. Line, 216 Fed. 971 
(S. D. N. Y¥. 1914), rev’d on other grounds, 239 U. S. 466 (1915). 

5 Discrimination between shippers by an ocean carrier was actionable at common 
law except when reasonable and based on regularity or size of shipments. Menacho 
v. Ward, 27 Fed. 529 (C. C.S. D. N. Y. 1886). 

6 Act of July 2, 1890, c. 647, § 7, 26 STaT. 210 (1891), now embodied in § 4 of 
the Clayton Act, 38 Stat. 731 (1915), 15 U. S. C. $15 (1926) (triple damages at 
law); $16 of the Clayton Act, 38 Strat. 737 (1915), 15 U. S. C. § 26 (1926) 
(injunction). 7 Section 22, 46 U.S. C. § 821 (1926). 

8 Act of Feb. 4, 1887, c. 104, 24 Stat. 379-87 (1887), 49 U. S. C. §§ 1-22 
(1926). 

® That is, by virtue of the common law or statute law of the several states. 

10 See Dosie, BAILMENTS AND CARRIERS (1914) 320, 460, 467; 2 HUTCHINSON, 
Carriers (3d ed. 1906) §§ 511, 512, 804, 805; Daccett, Princrptes oF INLAND 
TRANSPORTATION (1928) 313. 

11 Section 1, par. 6, 49 U.S. C. § 1 (1926) ; § 4, par. 1, 49 U.S. C. § 3 (1926). 

12 Section 22, 49 U.S. C. § 22, par. 1 (1926). 

13 Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U. S. 426 (1906) (action 
at law for damages) ; followed in Baltimore & Ohio R. R. v. United States ex rel. 
Pitcairn Coal Co., 215 U. S. 481 (1909) (mandamus). Before the amendment of 
1910, 49 U. S. C. § 15, par. 7 (1926), which gave the Interstate Commerce Com- 
mission the power of suspension pending investigation, the lower federal courts 
were in conflict as to whether injunctive remedy was available. The Supreme 
Court has approved the numerical weight of authority which denied the relief. See 
Board of Ry. Comm’rs v. Great Northern Ry., 281 U. S. 412, 429 (1930). Relief 
was denied, however, after the amendment even in those circuits which granted it 
before. Kiser v. Central of Ga. Rv., 236 Fed. 573 (S. D. Ga. 1916); cf. Kiser v. 
Central of Ga. Ry., 158 Fed. 193 (C. C. N. D. Ga. 1907). 

14 26 Stat. 209-10 (1891), 15 U.S. C. §§ 1-7 (1926). 
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statute, by the doctrine of the Keogh case,** when the causes of the 
damage alleged were rates or practices within the jurisdiction of the 
Interstate Commerce Commission. 

The similarity in language between the Shipping Act and the Inter- 
state Commerce Act is manifest.1* That the Shipping Act was modelled 
after the Commerce Act is evidenced by the committee report from 
which the statute was evolved,’* and by the frequent references to that 
act in the debates.‘* By analogy to familiar rules of statutory con- 
struction,’® it, would seem that the judicial application of the older 
statute was impliedly incorporated in the later. But while the doctrine 
of the Abilene case antedated the Shipping Act, its corollary, announced 
in the Keogh case, was not formulated until five years after the Ship- 
ping Act was passed. Therefore although these rules of statutory con- 
struction may be used to read into the Shipping Act a bar to common 
law and state statutory remedies, they are not available to curtail the 
application of the Sherman Act. But in any event, more persuasive 
grounds must be found for refusing to enforce rights except through the 
statutory remedies when the rights existed prior to the statute and the 
older remedies are not expressly repealed.”° 

The significance of the Keogh and Abilene cases rests chiefly in their 
exposition of a judicial canon of judgment: when the preservation of 
other remedies will defeat the purposes of a statute creating an adminis- 
trative remedy, the former can not be retained.** Though clearly judi- 





15 Keogh v. Chicago & N. W. Ry., 260 U. S. 156 (1922) (action for damages). 
Before the enactment of § 16 of the Clayton Act private persons could not enjoin 
violations of the Sherman Act. Paine Lumber Co. v. Neal, 244 U. S. 459 (1917). 
The Clayton Act specifically excepts carriers subject to the Interstate Commerce 
Act from its operation where the complaint is in respect to “any matter subject 
to the regulation, supervision, or other jurisdiction of the Interstate Commerce Com- 
mission.” 38 Stat. 737 (1915), 15 U. S. C. § 26 (1926). But the United States 
may proceed against carriers for violations of the Sherman Act without resort to 
the Commission. United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 
(1897) ; United States v. Union Pac. Ry., 226 U.S. 61 (1912). 

16 See Compagnie Generale Transatlantique v. American Tobacco Co., 31 F.(2d) 
663, 665, 667 (C. C. A. 2d, 1929) ; FREUND, ADMINISTRATIVE Powers OvER PERSONS 
AND PROPERTY (1928) 350. Compare §§ 22, 23, 27, 28 of the Shipping Act, 46 
U. S. C. §§ 821, 822, 826, 827, with § 13, par. 1, § 16, par. 1, and § 17, par. 1, of the 
Interstate Commerce Act, 49 U. S. C. §§ 13, 16, 17, and 28 U.S. C. §§ 46, 47, 48. 
Compare §§ 29, 30 of the Shipping Act, 46 U. S. C. §§ 828, 829 with § 16, par. 12 
and 2 of the Interstate Commerce Act, 49 U. S. C. § 16. 

17 See Report OF COMMITTEE ON THE MERCHANT MARINE AND FISHERIES, 
H. R. Doc. No. 805, 63d Cong. 2d Sess., 419 et seg. The original plan was to 
place overseas carriers under the control of the Interstate Commerce Commission, 
although there was some doubt as to the advisability of placing further burdens 
on that tribunal. 

18 See 53 Conc. REC. 12351, 13200 (1916) ; 53 Conc. Rec. (appendix) 991, 1024 
et seq., 1052, 1053 (1916). 

19 A legislature adopting the statute of a foreign jurisdiction adopts with it 
the judicial interpretation obtaining at the time of adoption. See Note (1930) 43 
Harv. L. Rev. 623. And where a statute is reénacted in substantially the same form 
as the earlier act, the construction placed on the old is considered to have been 
incorporated in the new. Hecht v. Malley, 265 U. S. 144 (1924); Sanger v. 
Lukens, 26 F.(2d) 885 (C. C. A. 9th, 1928) ; cf. Note (1927) 40 Harv. L. Rev. 469. 

20 See SEDGWICK, INTERPRETATION AND CONSTRUCTION OF STATUTORY AND CON- 
STITUTIONAL Law (2d ed. 1874) 75, 104. 

21 Thus, although § 9 of the Interstate Commerce Act provided for alternative 
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cial legislation,?? the limitation placed by those decisions on the appar- 
ent meaning of § 22 of the Commerce Act** and §7 of the Sherman 
Act 2* was necessary to accomplish the ends of the former legislation. 
Since money judgments and the scope of injunctive decrees vary from 
court to court, to have allowed resort to judicial remedies would have 
resulted in discriminations and would have prevented the establish- 
ment of uniformity, thus defeating the intendments of the Commerce 
Act.?® 

A study of the origins of the Shipping Act reveals a striking similar- 
ity in purpose. The utter dependence of the American overseas trade 
on foreign marine *° has been a constant factor in our mercantile history 
since the combined blows of internecine warfare and westward expan- 
sion 2? drove American merchantmen from the high seas. The disastrous 
effects which accompanied the temporary withdrawal during the Boer 
War of a fraction of the British bottoms plying out of American 
ports ** made all too apparent the entangling alliance between Ameri- 
can prosperity and foreign shipping. And although illegal conferences 
flourished,”® and discriminatory practices abounded, harassing shippers 
and controlling the fates of ports,*° resort was seldom made to the 





remedies in the courts and before the Commission for violations of its terms, the 
judicial remedy was limited to a particular category of cases where the administra- 
tive remedy would afford no particular advantage, and the latter was made 
exclusive in cases where the former would defeat the purposes of the statute. See 
(1923) 36 Harv. L. Rev. 757; Fletcher, The Interstate Commerce Commission, in 
Tue GrowTH OF AMERICAN ADMINISTRATIVE LAW (1923) 42, 63, 64; cf. Berle, 
The Expansion of American Administrative Law (1917) 30 Harv. L. Rev. 430, 
445-48. 

22 See Pounp, INTRODUCTION TO THE PHILOSOPHY OF THE LAW (1922) 105; 
Carpozo, THE NATURE OF THE JUDICIAL Process (1925) 14 et seq., 68-85. 

23 See note 12, supra. 

24 See note 6, supra. 

25 See Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U. S. 426, 446 (1906) ; 
Keogh v. Chicago & N. W. Ry., 260 U. S. 156, 163 (1922); Note (1923) 36 Harv. 
L. REv. 456. 

26 See Lasker, Our Merchant Flag-on the Seas (1922) 17 CuRRENT History 1. 

27 See Lasker, supra, at 2; Hurtey, THe NEw MercHant Marine (1920) 18; 
American Merchant Marine (Bankers Trust Co. 1920) 15. A contributing cause 
of the decline of American maritime power was the introduction of the iron ship, 
iron being more cheaply produced abroad. See Bocart, AN Economic History oF 
THE Unirep STATES (1922) 217. Unwise legislation and “ reciprocity” treaties 
were also contributing factors. See Bates, AMERICAN NAVIGATION (1902) cc. XVII, 
XVIII; Smiru, INFLUENCE OF THE GREAT WaR ON SHIPPING (1919) 317. 

28 Agricultural exports alone decreased by a third. See Lasker, supra note 26. 

29 See SmitH, INFLUENCE OF THE GREAT WaR ON SHIPPING (1919) 8; Gottheil, 
Historical Development of Steamship Agreements and Conferences in the American 
Foreign Trade (1914) 55 ANNALS Am. Acap. 48; Huebner, Steamship Line Agree- 
ments and Affiliations in the American Foreign and Domestic Trade, id. 75; Frank- 
lin, Rate Agreements Between Carriers in the Foreign Trade, id. 155; Sickel, Pooling 
Agreements, id. 144. 

80 “ Conference lines through their monopolistic powers so completely dominate 
the shippers with whom they deal that these shippers can not afford, for fear of re- 
taliation, to place themselves in a position of active antagonism to the lines. . . .” 
See Report oF COMMITTEE ON THE MERCHANT MARINE AND FISHERIES, supra note 17, 
at 306. The evidence at the hearings of the committee tended to show that “ once 
the combination of lines is established, it is apt to be used in an arbitrary and 
unfair way by favoring some large corporation or friend to the detriment of other 
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common law remedies ** or to the coercive measures of the Antitrust 
Act.5?. One phase of the remedy for this situation was the develop- 
ment of a domestic merchant marine. Another was the present estab- 
lishment of uniformity in shipping practice. To this end the Shipping 
Board was created.** 

The solution of the present problem lies, therefore, in a consideration 
of the effect which the retention of the older remedies would probably 
have upon the efficient administration of the Shipping Act. If it would 
not interfere with the plan for uniformity, there would seem to be no 
reason why the courts should abdicate their jurisdiction in favor of the 
Shipping Board. Relief sought against the use of fighting ships, for ex- 
ample, would not seem to be within the latter’s exclusive jurisdiction. 
Nor should a ticket broker be denied a remedy under the Antitrust Acts 
for injuries suffered because of an illegal combination of ocean carriers.** 
But where relief is sought from violations of the Sherman Act or of 
other statutes or of the common law, and the remedy thus seught would 
affect rates or practices the uniformity of which the Shipping Act was 
meant to insure, the analogy of the Abilene and Keogh cases seems 
complete.** Money judgments and injunctive decrees must vary from 





shippers.” Jd. 307, 308. The allotment of ports among the members of the con- 
ference may well work to the disadvantage of a particular port. Jd. 54. 

31 Menacho v. Ward, supra note 5, appears to be the only case. 

82 There are seemingly but three cases in which the government sought an 
injunction. United States v. Hamburg-Amerikanische-Packet-Fahrt-A.-G., 200 
Fed. 806 (S. D. N. Y. 1911); United States v. Hamburg-American S. S. Line, 
216 Fed. 971 (S. D. N. Y. 1914), rev’d sub nom. United States v. Hamburg- 
Amerikanische Packetfahrt A. G., 239 U. S. 466 (1915); United States v. Prince 
Line, 220 Fed. 230 (S. D. N. Y. 1915), rev’d sub nom. United States v. American- 
Asiatic S. S. Co., 242 U. S. 537 (1917). The great secrecy of these combinations 
no doubt made action by the Department of Justice hazardous as to the outcome. 
Cf. Report OF COMMITTEE ON THE MERCHANT MARINE AND FISHERIES, supra note 
17, at 233 et seq. In the first case the government was successful, but in the last 
two the Supreme Court ordered dismissals, since the agreements had been ter- 
minated by war between the nations of which the defendants were subjects. Ap- 
parently but one individual sought relief under the act before the Shipping Act. 
Thomsen v. Cayser, 243 U.S. 66 (1927). This case reminds one of Dickens’ Jarn- 
dyce v. Jarndyce, having been begun in the old circuit court for the second circuit 
in 1907. 

Since the Shipping Act, only two cases have been found in which individuals 
have sought relief against an ocean carrier for violations of the antitrust acts. 
European Commercial Co. v. International Mercantile Marine, [1923] A. M. C. 211 
(S. D. N. Y.); United States Navig. Co. v. Cunard S. S. Co., 39 F.(2d) 204 (S. D. 
N. Y. 1929), certiorari denied, 281 U. S. 759 (1929), appeal before the Circuit 
Court of Appeals pending. 

83 Cf. Prince Line v. American Paper Exports, 45 F.(2d) 242 (S. D. N. Y. 
1930). 

84 European Commercial Co. v. International Mercantile Marine, supra note 
32. In this case combined lines had agreed not to deal with the plaintiff, one of 
many brokers. No effect on rates and practices in connection with transportation 
would result from ordering the carriers to deal with him. Conceivably there might 
be a case where that remedy would affect shippers’ rates. In that event, it would 
seem that the administrative remedy should be exclusive. 

85 United States Navig. Co. v. Cunard S. S. Co., supra note 32. It may be 
argued, however, that since overseas carriers are not required to file rates with the 
Board, the chief considerations underlying these cases are not here present. But 
clearly, since the Interstate Commerce Act expressly provided that its remedies were 
cumulative, and the Sherman Act did not exempt railways from its application, the 
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court to court. The establishment of the desired uniformity can not be 
accomplished unless the enforcement of the Act is placed exclusively in 
the hands of a single authority.** In such cases the new remedies of the 
Shipping Act must supersede the old. 





THE DoctRINnE OF INTERVENING RIGHTs IN PATENT REISSUES. — For 
nearly half a century the federal courts have invoked the doctrine of 
“intervening rights ”* in determining the validity of patent reissues 
whose claims are broader than those outlined in the original patent.” 
In few of the cases is there any attempt to define the scope of the rule; * 
in none was its application essential to the decision. Analysis of the 
decisions suggests that the doctrine is less a reality than a mirage. 





Keogh and Abilene cases must stand for the broader proposition that to allow 
concurrent judicial jurisdiction would be to substitute the varying opinions of 
judges and juries for that of one body, thus forestalling that equal dealing which 
was the purpose of the act. For the reasons why no duty to file rates was imposed 
on overseas carriers see REPORT OF THE COMMITTEE ON THE MERCHANT MARINE 
AND FISHERIES, supra note 17, at 309, 311. But in Prince Line v. American Paper 
Exports, supra note 32, it was held that where a conference cf overseas carriers 
had filed its agreement fixing rates, and the Board had approved the agreement, a 
carrier could recover at law from a shipper the difference between the contract rate 
already paid, and the scheduled rate. After citing Louisville & Nashville R. R. v. 
Central Iron & Coal Co., 265 U. S. 59 (1924), and Louisville & Nashville R. R. v. 
Maxwell, 237 U. S. 94 (1915), the Court said, ‘“‘ Every consideration referred to by 
the Supreme Court in these cases applies with equal force and effect to the pro- 
visions of the Shipping Act that it shall be unlawful for any common carrier by 
water . . . to allow any person to obtain transportation for property at less than 
the regular rates. ... This provision is as explicit as is the Interstate Commerce 
Act... .” There may be some doubt as to the correctness of this decision, since 
the Shipping Act gives the courts no jurisdiction to enforce it, except in a civil or 
criminal action brought by the government, or in a suit brought by a private per- 
son to enforce or to set aside an order of the Board, and it is at least doubtful 
whether recovery under these circumstances would be allowed at common law or 
under state statutes. See 2 Hurcuinson, CARRIERS § 594. Nevertheless it clearly 
shows a tendency to assimilate the construction of the Interstate Commerce Act to 
the Shipping Act. And allowing such a remedy in the courts fosters, rather than 
hinders, uniformity. There is no need for administrative action in such a case. 

36 Section 17 of the Shipping Act, 46 U. S. C. § 816, provides that if the Board 
finds any practice unjust or unreasonable it may prescribe a just regulation or 
practice. To allow judicial remedy would prevent the successful formulation of 
rules under this section. See Berle, supra note 21. 


1 Originating probably in a dictum in Topliff v. Topliff, 145 U. S. 156, 165 
(1892), and flourishing almost exclusively upon dicta since that time, the doctrine 
has grown to such astonishing proportions that only a single case has been found 
where the court has squarely challenged its existence. General Refractories Co. v. 
Ashland Fire Brick Co., 15 F.(2d) 215 (E. D. Ky. 1926), rev’d, 27 F.(2d) 744 
(C. C. A. 6th, 1928). 

2 The statute does not explicitly authorize a reissue for the purpose of broaden- 
ing the scope of the original claims. See note 4, infra. But such a purpose has been 
judicially determined to be within its purview. Topliff v. Topliff, 145 U. S. 156 
(1892). 

3 The most penetrating and exhaustive analysis of the cases relied upon to 
support the doctrine is found in the opinion in General Refractories Co. v. Ashland 
Fire Brick Co., supra note 1. The holding of the district court that a reissue 
applied for within two years could be enforced against one who had manufactured 
before the date of application was subsequently reversed upon the theory of a 
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A statutory right to a reissue exists only where through inadvertence 
the original patent is ineffective to protect adequately the invention dis- 
closed.* By analogy to the statutory period of abandonment the 
Supreme Court has established a two-year period beyond which delay 
in application is presumptively unreasonable and, if unexplained, results 
in a forfeiture of the right. Hence several major groups of cases wherein 
the doctrine is frequently advanced must first be carefully distinguished. 
Where the original failure to make the claims sufficiently broad is not 
the result of inadvertence,® where the patentee has been guilty of laches,’ 
or where the application for a reissue embraces a different invention 
from that originally disclosed,* obviously no right to a reissue exists. 
Where any of these grounds of decision are present, little weight can be 
accorded vague allusions to “ the doctrine of intervening rights.” 

Only where these factors are absent and prior to the application others 
have embarked upon an enterprise which would constitute an infringe- 
ment of the patent if reissued, can the existence and scope of the doctrine 
be determined, for here only would it necessarily influence the result. 
No provision of the statute covers the situation.® Most of the text- 
writers who refer to the doctrine pass over the problem without discus- 
sion.° Numerous dicta declare that in such a situation there arise inter- 
vening rights rendering a reissue entirely invalid. Yet no case has been 
found squarely affirming the existence of the doctrine thus broadly 





personal estoppel. Cf. Otis Elevator Co. v. Atlantic Elevator Co., C. C. A. 2d, 
Feb. 2, 1931. 

4 “ Whenever any patent is wholly or partly inoperative . . . if the error has 
arisen by inadvertence, accident or mistake . . . the commissioner shall . . . cause 
a patent for the same invention, and in accordance with the corrected specification, 
to be reissued to the patentee ... for the unexpired part of the term of the 
original patent.” 45 Stat. 732 (1928), 35 U.S. C. § 64 (1929). 

5 Miller v. Brass Co., 104 U. S. 350 (1881). The statute itself does not specify 
the time within which application for a reissue must be made. 

6 Miller v. Brass Co., 104 U. S. 350 (1881) ; Clements v. Odorless Apparatus Co., 
tog U.S. 641 (1884) ; Turner & Seymour Mfg. Co. v. Dover Stamping Co., 111 U. S. 
319 (1884) ; Coon v. Wilson, 113 U. S. 268 (1884) ; Dunham v. Dennison Mfg. Co., 
154 U. S. 103 (1894); American Soda Fountain Co. v. Swietusch, 85 Fed. 968 
(C. C. A. 7th, 1898). 

7 Miller v. Brass Co., 104 U.S. 350 (1881) ; Clements v. Odorless Apparatus Co.; 
Turner & Seymour Mfg. Co. v. Dover Stamping Co., both supra note 6; Mahn v. 
Harwood, 112 U. S. 354 (1884) ; Wollensak v. Reiher, 115 U. S. 96 (1884) ; White v. 
Dunbar, 119 U. S. 47 (1886) ; Ives v. Sargent, 119 U. S. 652 (1887) ; Holt v. Keeler, 
13 Fed. 464 (C. C. N. D. N. Y. 1882) ; Baltimore Car Wheel Co. v. North Baltimore 
Passenger Ry., 21 Fed. 47 (C. C. D. Md. 1884); Horn & Brannen Mfg. Co. v. 
Pelzer, 91 Fed. 665 (C. C. A. 3d, 1898) ; Milloy Electric Co. v. Thompson Houston 
Electric Co., 148 Fed. 843 (C. C. A. 6th, 1906) ; In re Schroeder, 281 Fed. 427 (App. 
D. C. 1922) ; Supreme Mfg. Corp. v. Security Mfg. Co., 299 Fed. 65 (C. C. A. oth, 
1924), certiorari denied, 266 U. S. 614 (1924) ; Otis Elevator Co. v. Atlantic Ele- 
vator Co., supra note 3. 

8 Miller v. Brass Co., 104 U. S. 350 (1881) ; Clements v. Odorless Apparatus Co.; 
Coon v. Wilson, both supra note 6; Parker & Whipple Co. v. Yale Lock Co., 123 
U. S. 87 (1887). 

® A literal interpretation of the statute would entitle the patentee to a reissue 
regardless of action by others prior to the date of application. Hence resort must 
be had to considerations of public policy if the right is to be defeated. 

10 See Hoar, PATENTs (1926) 61; WALKER, PaTENTS (sth ed. 1926) §§ 210-54; 
Waite, Patent Law (1920) 198-209; 1 Rocers, LAw oF PATENTS (1914) 180-85; 
2 Rosrnson, Law oF PATENTs (1890) 294-456. ; 
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asserted.’ It was rejected as a basis of decision in one of the earliest 
cases,!* but found support in dicta a few years later.‘* The most recent 
decision of the Supreme Court indicates that the problem is still 
unsettled.** 

A scant handful of lower federal court decisions have reached a result 
compatible with a modified form of the doctrine, on the basis of a 
personal estoppel.’® In these cases the courts have confirmed the right 
of the particular defendant who has acted in the interim, although as- 
serting either expressly or by implication the validity of the reissue as 
against the rest of the world. The inconsistencies involved in the theory 
of a limited personal estoppel have been indicated in a recent case.® 
The courts have at once overreached the logical limits of the doctrine 
and restricted its scope. Thus, although the defendant’s actual knowl- 
edge of and reliance upon the limited claims of the original patent 
should be essential for an estoppel, these seem to be presumed rather 
than required as an element of proof. On the other hand, if actual 
deception is the basis of the estoppel, a defendant who has acted at 
any time before the reissue is granted should logically be able to claim 
protection, since the application itself is unpublished; but the unmis- 
takable inference from the decisions adopting the theory is that action 
after the date of application would be insufficient.17 Even where there 
has been actual reliance by the defendant before the application is 
filed it is believed that the doctrine is inapposite. The intervenor knows 
as a matter of law, and almost certainly as a matter of fact, that the 
patentee has a right to a reissue. Hence any reliance upon the limited 





11 See Cochran, J., in General Refractories Co. v. Ashland Fire Brick Co., supra 
note 1, at 219: “It was taken for granted that there is a ‘settled doctrine as to 
intervening rights.’ As I view it, there is no such doctrine and never has been. The 
phrase itself is vague and indefinite. So far as there is any doctrine, it is as to 
intervening right and not as to intervening rights.” 

12 See Bradley, J., in White v. Dunbar, 119 U.S. 47, 52 (1886): “ The circum- 
stance that other improvements and inventions, made after the issue of a patent, are 
often sought to be suppressed or appropriated by an unauthorized reissue, has some- 
times been referred to for the purpose.of illustrating the evil consequences of grant- 
ing such reissues, but it adds nothing to their illegality.” 

13 See Topliff v. Topliff, 145 U. S. 156, 165, 171 (1892). 

14 Keller v. Adams-Campbell Co., 264 U. S. 314 (1924). The Supreme Court 
granted certiorari in the belief that the facts of the case involved the precise 
problem here under discussion. When it subsequently appeared that the defendant 
was manufacturing a different invention, the writ was dismissed as improvidently 
granted. 

15 Autopiano Co. v. American Player Action Co., 222 Fed. 276 (C. C. A. 2d, 
1915); Ashley v. Samuel C. Tatum Co., 240 Fed. 979 (S. D. N. Y. 1917) ; Ashland 
Fire Brick Co. v. General Refractories Co., supra note 1; cf. Bull Dog Floor Clip 
Co. v. Munson Mfg. Co., 19 F.(2d) 43 (C. C. A. 8th, 1927); see Krauth v. Auto- 
graphic Reg. Co., 285 Fed. 199, 205 (D. N. J. 1921). The first two cases may be 
justified upon their special facts. In the Autopiano Co. case the patentee secured 
a reissue narrowing the claims of the original patent. Before a second reissue, 
reclaiming the matter disclaimed in the first reissue, the defendant commenced 
manufacture, obviously having no reason to suspect that the abandonment of the 
broader claims was not deliberate. In the Ashley case there was a lapse of seven 
years before application for a reissue, although a peculiar combination of circum- 
stances prevented the patentee from being guilty of laches. 

16 See Otis Elevator Co. v. Atlantic Elevator Co., supra note 3. 

17 See Ashland Fire Brick Co. v. General Refractories Co., supra note 1, at 746. 
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scope of the original claims seems unreasonable, at least within the two- 
year period during which the right to a reissue presumptively exists.'* 

The bulk of the cases have properly rejected the doctrine in even this 
modified form.’® In several, it is true, the court emphasized the fact 
that the defendant had deliberately copied the plaintiff’s device knowing 
that the plaintiff had a right to a reissue.*® But even in the absence of 
such bad faith the mere acquisition of patents by the defendant without 
further action has been held insufficient to raise an estoppel.24 The 
defense of intervening rights has been particularly discredited where the 
application is to limit, rather than to extend, the original claims, even 
where a period somewhat longer than two years has elapsed; *? and 
where the reissue was obviously invalid for an unexcused delay in mak- 
ing the application, several courts have flatly and unmistakably repudi- 
ated the argument that “intervening rights ” added to the illegality of 
a reissue. They based the result solely upon the theory of a statutory 
forfeiture.?* 

To contend that intervening rights should be protected as vested 
interests is to beg the question. The reasons for refusing to allow a 
personal estoppel because of action within the two-year period apply 
a fortiori against invalidating the reissue entirely. But where two years 
have elapsed without application for a reissue, action by the public may 
be held to preclude a valid reissue, even though the patentee has been 
guilty of no actual laches. Social interests in the development and 
utilization of inventions disclosed but unclaimed for such a period, 
together with the hardship to those who have later commenced opera- 
tions, may be deemed sufficient to terminate the patentee’s inchoate 
right to a monopoly.** The most difficult problem arises when the 
manufacture has been commenced after the lapse of the two-year period 
without reissue, but where the application itself has been made before 
that time. Here the public knows of the possibility of an application 
but under present conditions can not definitely ascertain whether it has 
been made.”> In view of the policy underlying the reissue statute, the 





18 See General Refractories Co. v. Ashland Fire Brick Co., supra note 1, at 227. 

19 Howe Mach. Co. v. Coffield Motor Washer Co., 197 Fed. 541 (C. C. A. 4th, 
1912), certiorari denied, 227 U. S. 677 (1912) ; Bucher & Gibbs Plow Co. v. Inter- 
national Harvester Co., 211 Fed. 473 (N. D. Ohio 1913); Albertson & Co. v. 
Beckley-Ralston Co., 258 Fed. 453 (N. D. Ill. 1919) ; Frick v. Lindsay, 27 F.(2d) 
59 (C. C. A. 4th, 1928) ; cf. Crown Cork & Seal Co. v. Aluminum Stopper Co., 108 
Fed. 845 (C. C. A. 4th, 1901) ; Abercrombie & Fitch Co. v. Baldwin, 245 U. S. 
198 (1917). See also notes 21, 22, 23, infra. 

20 Howe Mach. Co. v. Coffield Motor Washer Co.; Albertson & Co. v. Beckley- 
Ralston Co., both supra note 19. 

21 American Automotoneer Co. v. Porter, 232 Fed. 456 (C. C. A. 6th, 1916) ; 
cf. Crown Cork & Seal Co. v. Aluminum Stopper Co., supra note 19. 

22 Steiner & Voegtly Hardware Co. v. Tabor Sash Co., 178 Fed. 831 (D. N. J. 
1910); Vortex Mfg. Co. v. Burt Co., 297 Fed. 513 (W. D. N. Y. 1924); Hawie 
Mfg. Co. v. Hatheway Mfg. Co., 21 F.(2d) 937 (D. Conn. 1928). But cf. Diamond 
Drill Contracting Co. v. Mitchell, 269 Fed. 261 (C. C. A. gth, 1920). 

23 White v. Dunbar; Milloy Electric Co. v. Thompson Houston Electric Co.; 
In re Schroeder, all supra note 7. 

24 It is interesting to speculate how far this consideration has motivated the 
courts, in view of the extreme rarity of cases finding a delay of more thar two 
years not unreasonable. 

25 It is suggested that here the party desiring to act, communicate directly with 





NOTES 963 


equities seem to favor the patentee. It is desirable, however, that some 
means be provided to apprise the public of pending applications to en- 
large the scope of the original patent.** Otherwise the hardship of 
refusing to allow the acquisition of vested rights is scarcely less than 
that involved in denying the validity of the reissued patent. 





EXECUTION OF JUDGMENTS AGAINST THE PROPERTY OF FOREIGN 
StaTEs. — Dicta of an earlier date fostered the principle that municipal 
courts were never competent to entertain actions against foreign states ' 
unless there had been submission to the jurisdiction ? or unless suits were 
brought in regard to immovables in the state of the forum.* The com- 
plexity of new situations and the fertility of theorists have encum- 
bered the fundamental doctrine with other exceptions. From Italy has 
come the theory that immunity extends only to acts jure imperii and 
not to acts jure gestionis.* Now the French courts, contrary to a long 
line of cases, have apparently accepted the distinction; *° it has long 





the patentee. If the latter denies having made application for a reissue, or refuses 
to furnish the information requested, the former should be protected in the manu- 
facture of any device not infringing the original patent. 

26 Attaching a copy of the application for a reissue to the original patent in the 
files of the Patent Office would seem sufficient. 


1 Schooner Exchange v. M’Faddon, 7 Cranch 116, 136 (U. S. 1812) ; Gouverne- 
ment Espagnol v. Lambége et Pujol, 1849 Dalloz I, 5, 9 (Cour de Cassation, Jan. 
22, 1849); The Parlement Belge, L. R. 5 P. D. 197, 207 (C. A. 1880). 

2 Bey de Tunis v. Mahmoud Ben Aiad (1894) 21 J. DU DROIT INT. PRIVE 124 
(Cour d’Appel de Paris, Dec. 14, 1893) ; Mighell v. Sultan of Johore, [1894] 1 Q. B. 
149, 162 (Ct. App.); German Reichsgericht, Dec. 12, 1905, 62 Reichsgerichtsent- 
scheidungen in Zivilsachen 167. But cf. Ministre public v. Masset, 1871 Dalloz II, 
9 (Cour d’Appel de Paris, Aug. 23, 1870), where the incompetence of the court in 
regard to foreign states is said to be “ d’ordre public et absolut.” 

3 Solon v. Gouvernement égyptien, 1849 Dalloz I, 7 (Trib. de la Seine, April 16, 
1847); Fairman, Some Disputed Applications of the Principle of State Immunity 
(1928) 22 Am. J. Int. Law 566; cf. A. v. German Empire, 16 Zivilrechtlichen 
Entscheidungen des k.u.k. obersten Gerichtshofes 2 (Austrian Supreme Court, 
Jan. 3, 1878). It has been frequently said that a state is subject to suit in regard 
to acquisition of property by inheritance in another state. Elmilick v. Bey of Tunis 
(Court of Lucca, April 2, 1886) (1887) 14 J. pu DROIT INT. PRIVE 50; De Marigo 
Kildani v. Fisc Hellenique (1912) 2 GAzETTE DES TRIBUNAUX MIXTES D’EGYPTE 161. 

4 The distinction between the acts of a foreign prince as sovereign and his acts 
as a private person appeared in Schooner Exchange v. M’Faddon, supra note 1. 
It has been developed in detail on the Continent. Emperor of Austria v. Lemaitre, 
1871 Sirey II, 225 (Trib. de la Seine, Nov. 24, 1871) ; Nobili v. Charles I of Austria 
(Italian Corte di Cassazional, March 11, 1921) (1921) 48 J. DU DROIT INT. PRIVE 
626. In the application of the distinction to foreign states the Italian courts have 
been foremost. Russian Commercial Representation v. Tessini (1926) 18 RivisTA 
DI DIR. INT. (Cassazione, June 12, 1925) ; Societa Riunite di Assicurazioni v. United 
States Shipping Board, 1926 Monitore dei Tribunali 336 (Ct. App. of Nanles, Dec. 2, 
1925); French Government v. Serra (1925) RIvisTA DI piR. INT. 540 (Ct. App. of 
Genoa, May 4, 1925). 

5 Several recent French decisions have denied immunity to the Russian Com- 
mercial Representation. Société Gostorg v. Association France-Export (1929) 
56 J. pu prorr mnt. 1043 (Cour de Cassation, Feb. 19, 1929); Hertzfeld v. Etat 
russe et Société La Dobroflott, 1930 Dalloz, No. 18, 278 (Trib. de la Seine, March s, 
1930). Yet as late as 1925,:a private corporation, sued for infringement of patents, 
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been established in Belgium; * and it has gained a footing in Switzer- 
land,’ Egypt,’ and other countries,’ while Germany *° continues to tread 
the old path almost alone.‘ Meanwhile, the perplexities involved in 
distinguishing between the private and public activities of the modern 
state continue to grow, and Russia furnishes the disturbing concept that 
all business activity is a public function.1? Anglo-American countries 
have steadfastly refused to follow this new Continental dispensation; ** 
but American courts, at least, have added new distinctions of their own, 
professing to find an essential difference between business done through 
a corporation having a personality distinct from that of the state and 
business carried on through a governmental department.’* 





was held to be immune upon proof that it acted as agent for the British govern- 
ment. Esnault-Pelterie v. Roe Co. (1925) 52 J. DU DROIT INT. 702 (Trib. de la 
Seine, April 1, 1925). An earlier leading case is Carretier v. Chemin de fer d’Alsace- 
Lorraine, 1885 Dalloz I, 341 (Cour de Cassation, May 5, 1885). 

6 S. A. des chemins de fer Liégeois-Luxembourgeois v. Etat néerlandais, 1903 
Pasicrisie belge, I, 294 (Cour de Cassation, June 11, 1903) ; Gouvernement ottoman 
v. Gaspary, 1911 Pasicrisie belge, III, 104 (Trib. d’Anvers, Nov. 24, 1910) ; ALLEN, 
PosITION OF ForEIGN STATES BEFORE BELGIAN CourTs (1929) passim. 

7 Ministre des finances autrichien v. Dreyfus (1918) 44 ARRETS DU TRIBUNAL 
FEDERAL SUISSE I, 49. A decree of the Swiss Federal Council, July 12, 1918, granted 
immunity to the property of foreign states on condition of reciprocity. 1918 
ReEcUEIL OFFICIEL DES Lois ET ORDONNACES 791. This was abrogated by a decree 
of July 18, 1926. 1926 id. 305. 

8 Monopole des tabacs de Turquie v. Régie des tabacs de Turquie (1930) 42 
BULLETIN DE LEGISLATION ET DE JURISPRUDENCE EGYPTIENNE 212 (Ct. of App., 
Jan. 22, 1930) ; Brinton, Suits against Foreign States (1931) 25 AM. J. Int. Law 50. 

® The distinction has been followed in Roumania. Banque de Crédit de Prague 
v. Etat Polonaise (1923) 50 J. DU DROIT INT. PRIVE 663 (Trib. Ilfor, Oct. 18, 1921). 

10 The doctrine of immunity for foreign states engaged in business enterprises 
was reaffirmed in the Ice King, Dec. 10, 1921, 103 Reichsgerichtsentscheidungen 
in Zivilsachen 274. A contrary view has been expressed in reply to the question- 
naire of the League of Nations Committee of Experts for the Progressive Codifica- 
tion of International Law. League of Nations Documents, A. 15. 1928. V, at 69. 
See ALLEN, PosITION oF ForEIGN STATES BEFORE GERMAN CourTs (1928) passim. 

11 Czechoslovakia and Hungary give immunity for the private acts of foreign 
states. Czechoslovakian Supreme Court, Jan. 16, 1923, (1927) 1 ZEITSCHRIFT FUR 
OsTRECHT 255; Royal Hungarian Supreme Court, Aug. 1, 1916, id. 297. 

12 See STAUFFENBERG, Dir RECHTSSTELLUNG DER RUSSISCHEN HANDELSVERTRE- 
TUNGEN (1930) 52 et seq. 

18 A suggestion that a sovereign engaging in private enterprises is subject to 
domestic jurisdiction appeared in The Charkieh, 4 A. & E. 59 (1873). But subse- 
quent cases have refused to make any distinction in regard to the type of activity. 
The Parlement Belge, supra note 1; The Porto Alexandre, [1920] P. D. 30; Com- 
pania Mercantil Argentina v. United States Shipping Board, 40 T. L. R. 601 (C. A. 
1924). Immunity was refused to a state-owned merchant ship in The Pesaro, 277 
Fed. 473 (S. D. N. Y. 1921), but the Supreme Court denied the jurisdiction of the 
court to entertain the suit. Berizzi Bros. Co. v. S. S. Pesaro, 271 U.S. 562 (1926). 

14 Coale v. Société Co-operative Suisse des Charbons, 21 F.(2d) 180 (S. D. N. Y. 
1921); United States v. Deutsches Kalisyndikat Gesellschaft, 31 F.(2d) 199 
(S. D. N. ¥. 1929). Contra: Mason v. Intercolonial Ry., 197 Mass. 349, 83 N. E. 
876 (1908); Bradford v. Director General of Railroads of Mexico, 278 S. W. 251 
(Tex. 1925). Were this doctrine to become established, the inevitable rebaptism of 
governmental corporations as departments of government would leave the problem 
as far from solution as before. In Kunglig Jarnvagsstyrelsen v. Dexter & Car- 
penter, suit was brought by an entity described as a corporation owned by the 
government of Sweden. The plaintiff's motion to dismiss a counterclaim on the 
ground of immunity was denied, 300 Fed. 891 (S. D. N. Y. 1924), and judgment in 





This growing tendency to limit the doctrine of immunity from suit 
invites inquiry as to the corresponding immunity of a foreign state from 
execution on its property. Admittedly, its property may in some in- 
stances be subjected to process. When it appears as plaintiff it may be 
required to give security for costs; *® and though definitive decisions 
are few, it may be taken as established that orders of a court are en- 
forceable against immovable property of a foreign state in suits concern- 
ing this property.*® And if the principle of immunity is so far trans- 
gressed as to allow suits against a state when it engages in private 
enterprise abroad,** the property or funds used in this enterprise should 
perhaps be subject to process.** Here the possible difficulty of distin- 
guishing these funds from the general property of the state must not be 
overlooked. And it would seem unwarranted to subject to execution 
the property used in the enterprise if the judgment itself was rendered 
in a suit arising out of activity concededly immune. 

Where the foreign state has submitted to the jurisdiction merely for 
the single suit, the principle of immunity from execution is difficult to 
challenge. In these situations it is almost everywhere agreed that judg- 
ment may be obtained; *® it may be for costs,?° or, in some courts, for 
an affirmative counterclaim where the state has impliedly submitted 
to the jurisdiction by bringing suit.*? But the few cases which directly 





favor of the plaintiff on the counterclaim was reversed. 20 F.(2d) 307 (C.C. A. 2d, 
1927), certiorari denied, 275 U.S. 497 (1928). Subsequently the parties stipulated 
that the plaintiff was not a state-owned corporation but an agency of the govern- 
ment of Sweden, and a judgment vacating an order of attachment and writ of 
execution was affirmed. Dexter & Carpenter v. Kunglig Jarnvagsstyrelsen, 43 
F.(2d) 7os (C. C. A. 2d, 1930). 

15 Republic of Honduras v. Soto, 112 N. Y. 310, 19 N. E. 845 (1889); The 
Newbattle, L. R. 10 P. D. 33 (Ct. of App. 1885) ; The Western Wave, 1921 Gazette 
du Palais II, 112 (Trib. de Comm., Marseilles, Jan. 11, 1921); Ottomaansche 
Keizerrijk v. Roselius, 1921 Weekblad van het Recht, No. 10707 (Arrondissement- 
Rechtsbank of Amsterdam, Feb. 18, 1921). 

16 Storelli v. Governo della Republica francese (1925) 17 RIvISTA DI DIR. INT. 
236 (Trib. civ. Rome 1924); Etat de Suéde v. Petrocochino, 1930 Dalloz Hebd. 
15 (Trib. civ. de la Seine, Oct. 30, 1929). Contra: Supreme Court of Czechoslo- 
vakia, April 16, 1928, 1928 Sbirka Rozhodnuti Nejvyssich Stolic Sondnich Repub- 
liky Ceskoslovenske 632; and see Deak, Immunity of a Foreign Mission’s Premises 
from Local Jurisdiction (1929) 23 AM. J. Int. Law 582. 

17 For indications of the modern trend toward this doctrine see the cases cited 
in notes 4, 9, supra, and Hayes, Private Claims against Foreign Sovereigns (1925) 
38 Harv. L. Rev. 599; Hervey, Immunity of Foreign States when Engaged in 
Commercial Enterprises (1929) 27 Micu. L. Rev. 751; Fairman, supra note 3; 
Note (1931) 40 Yate L. J. 786; International Convention for the Unification of 
Certain Rules Concerning the Immunities of State Ships, Brussels, April 10, 1926 
(1926) 13 REVUE DE DROIT MARITIME COMPARE 530. 

18 See note 28, infra; Hamspohn v. Bey di Tunisi ed Erlanger, 1887 Foro 
Italiano I, 474 (Corte d’Appello, Lucca, 1887). 

19 Report of the League of Nations Committee of Experts for the Progressive 
Codification of International Law (1928) 22 Am. J. Int. Law, Supp. 122. 

20 The Queen of Holland (Married Woman) v. Drukker, [1928] 1 Ch. 877. 

21 American cases have generally held that judgment for an affirmative counter- 
claim may not be given against a foreign state. Kingdom of Roumania v. Guaranty 
Trust Co., 250 Fed. 341 (C. C. A. 2d, 1919) ; French Revublic v. Inland Navigation 
Co., 263 Fed. 410 (E. D. Mo. 1920) ; Im re Patterson-MacDonald Shipbuilding Co., 
293 Fed. 192 (1923); see Republic of France v. Pittsburgh Steel Export Co., 
112 Misc. 688, 184 N. Y. Supp. 280 (City Court 1920); 1 OPPENHEIM, INTERNA- 
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raise the problem, including a recent decision in this country, where the 
matter had been res integra, have consistently refused to permit the levy 
of execution.** 

The opinion of text-writers inclines strongly to support the rule that, 
in these cases, the property of foreign states is exempt from execution.”* 
Yet opponents of the rule may with justification point out that this 
opinion often rests upon insecure foundations. Much stress is laid on 
cases where attachments and orders of execution against property of 
foreign states were dissolved, but which really express the proposition 
that the domestic courts were in any case incompetent to entertain 
suit.2* Again, misleading analogies are drawn from municipal law, ig- 
noring the fact that the general immunity of the state from execution 
at the hands of its own courts rests upon considerations quite different 
from those which should determine the immunity of foreign states.?° 

But the case for the denial of immunity from execution is too often 
based on considerations equally vulnerable. To argue that execution 





TIONAL Law (4th ed. 1928) 240n.; ANNUAL PRACTICE 1931, 380n. But cf. 
Kingdom of Norway v. Federal Sugar Refining Co., 286 Fed. 188 (S. D. N. Y. 
1923), (1923) 36 Harv. L. Rev. 875; Rowans v. Sharps’ Rifle Mfg. Co., 29 Conn. 
282 (1860) ; and the situation in the Dexter & Carpenter case, supra note 14. To 
the same effect, see Loreninc, Diz GERICHTSBARKEIT UBER FREMDE STAATEN UND 
SOUVERANE (1903) 128; Meili, in DyNovsky, UNZULASSIGKEIT EINER ZWANGS- 
VOLLSTRECKUNG GEGEN AUSLANDISCHE STAATEN (1910) 13. For the contrary view 
see German Reichsgericht, Dec. 12, 1905, 62 Reichsgerichtsentscheidungen in 
Zivilsachen 167; Letort v. Gouvernement ottoman (1914) 5 REV. JURIDIQUE INT. 
DE LA LOCOMOTION AERIENNE 142 (Trib. civ. de la Seine, 1914) ; 1 FerRAup-Griravp, 
ETATS ET SOUVERAINS (1895) 109. 

22 The leading case is Hellfeld v. Fiscus of the Russian Empire (1910) Zetr- 
SCHRIFT FUR INT. REcuT (June 25, 1910) 416, translated in (1911) 5 Am. J. Int. Law 
490. The literature on this case is voluminous. Briz, FIscHER AND FLEISCHMANN, 
ZWANGSVOLLSTRECKUNG GEGEN FREMDE STAATEN UND KOMPETENZENKONFLIKTE 
(1910); TirK, ZWANGSVOLLSTRECKUNG GEGEN AUSLANDSSTAATEN (1912) 50; 
DyNovsky, op. cit. supra note 21; FLEISCHMANN, ZUR BESCHLAGNAHME DER 
RuUSSISCHEN BANKDEPOTS (1910). In the recent case of Dexter & Carpenter v. 
Kunglig Jarnvagsstyrelsen, supra note 14, execution against the property of a 
foreign state after judgment on an affirmative counterclaim was denied. On an 
earlier phase of this case see Feller, Procedure in Cases Involving the Immunity of 
Foreign States in Courts of the United States (1931) 25 Am. J. Int. Law 83. See 
also Prussian Kammergericht, Feb. 19, 1919, 38 Rechtsprechung der Oberlandesge- 
richte 225; N. V. Bergverksaktiebolaget v. Militar Liquidirungsamt, 1921 Weekblad 
van het Recht, No. 10750 (Gerechtshof, Amsterdam, April 29, 1921) ; Duff Develop- 
ment Co. v. Government of Kelantan, [1923] 1 Ch. 385 (but compare the lan- 
guage of several of the law lords in [1924] A. C. 797). But cf. Heizer v. Kaiser 
Franz Josephs Bahn A. G., 1885 Gesetz und Verordnungsblatt des K6nigreichs 
Bayern, Beilage I (Bavarian Gerichtshof fiir Kompetenzkonflikte, March 5, 188s). 
An Italian law apparently permits execution where no reciprocity exists. Law of 
Aug. 30, 1925, 1925 Raccolta Ufficiale VIII, No. 1890. 

23 See the authorities cited in 1 Féraup-Grraun, op. cit. supra note 21, at 139, 
and the various authors in Dynovsky, op. cit. supra note 21. 

24 In Duff Development Co. v. Government of Kelantan, [1924] A. C. 797, 
the holding was that consent to arbitrate was not equivalent to submission to the 
jurisdiction of the courts. Cf. Bey de Tunis v. Mahmoud Ben Aiad, supra note 2. 
In many cases in which attachment or execution proceedings were set aside, this 
action was only incidental to a ruling that the state was immune from suit. Oliver- 
American Trading Co. v. Mexico, 5 F.(2d) 659 (C. C. A. 2d, 1924); Carretier v. 
Chemin de fer d’Alsace-Lorraine, supra note 5. 

25 See Brinton, supra note 8, at 51. 





NOTES 967 


of a judgment is an essential part of the judicial process and that with- 
out it the judgment would be an empty form of words,”* is to pit logical 
constructions against the practical demonstrations of the courts in more 
than one legal system.*’ To rely upon decisions refusing immunity 
where the commercial activity of a state is involved is to forget that the 
difficulty lies in the execution of judgments rendered only as a result of 
submission to the jurisdiction in the single case.* 

The solution of the problem lies in a clear view of the foundation of 
state immunity, and not in metaphysical theories of the nature of the 
state or in a judicial anthropomorphism which clothes the modern state 
in the trappings of eighteenth-century sovereigns. It must be sought 
in the political exigencies of international life and in the practical con- 
sequences of exercising upon foreign states the compulsion to which 
private individuals are subjected. Granted such premises, the dis- 
turbance of international relations which would follow from the execu- 
tion of judgments against the property of foreign states in this class of 
cases should outweigh the consideration due to private litigants. Some 
protection to the interests of the latter would be secured by virtue of the 
state’s desire to maintain its credit, coupled with its moral obligation to 
satisfy a judgment against it. 





THE JupIcIAL FINALITY OF A CRIMINAL SENTENCE. — It is fre- 
quently said that a criminal court may alter its sentence only before 
the commitment of the prisoner and during the same term of court at 
which it was pronounced. Within the scope permitted by these limita- 





26 This argument is advanced by LoENING, op. cit. supra note 21, at 92, 131, 
and by TUrK, ZWANGSVOLLSTRECKUNG GEGEN AUSLANDSSTAATEN (1912) 50. 

27 The dictum of Taney, C. J., in Gordon v. United States, 117 U. S. 697, 702 
(1864), has lost much of its force in consequence of Tutun v. United States, 270 
U. S. 568 (1925), and Fidelity Nat. Bank & Trust Co. v. Swope, 274 U. S. 123 
(1926). In the Hellfeld case, supra note 22, the Prussian Gerichtshof zur Ent- 
scheidung der Kompetenzenkonflikte held that execution was not an essential part 
of the judicial process. See also S. A. des chemins de fer Liégeois-Luxembourgeois 
v. Etat néerlandais, supra note 6. 

Clearly it is futile to contend that if execution is essential to judicial power then 
execution against a foreign state must be permissible if judgment is given. When 
a positive rule of international law prevents execution, the extent of the judicial 
power is irrelevant. It would be of importance only in the United States in con- 
nection with the jurisdiction of the federal courts over cases and controversies. The 
Tutun and Swope cases, supra, would seem to settle this question in the affirmative. 

28 Since jurisdiction over states engaging in private enterprises is generally 
based on submission to the jurisdiction and results in placing the foreign state on 
a footing of equality with private persons, it would carry with it submission of the 
assets engaged in the enterprise to execution. See Prussian Gerichtshof zur 
Entscheidung der Kompetenzenkonflikte, May 29, 1920 (1921) 50 JURISTISCHE 
Wocnenscurirt II, 773. Among the cases falsely applied is Société Gostorg v. 
Association France-Export, supra note 5, and Ministre des finances autrichien v. 
Dreyfus, supra note 7. 


1 Bradford v. People, 22 Colo. 157, 43 Pac. 1013 (1896); State v. Crook, 115 
N. C. 760, 20 S. E. 513 (1894) ; see 3 WiLLoucHBy, CoNsTITUTION OF THE UNITED 
States (2d ed. 1929) § 974; 2 BisHop, New CrrmrInat Procepure (2d ed. 1913) 
§ 1298; State v. Municipal Court, 179 Wis. 195, 199, 190 N. W. 121, 123 (1922), 
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tions, the courts, largely as a result of their early inability to grant new 
trials or to allow a review of the verdict by appeal, resorted to the use 
of this power and have continued to exercise it.?, But where the sentence 
has been partly executed, many courts have held that the doctrine of 
the separation of powers is an insuperable objection to their jurisdiction.® 
In the United States the constitutional prohibition against double 
jeopardy has been considered a further limitation. Upholding, as it 
does, a reduction of sentence even after commitment, the recent pro- 
nouncement of the Supreme Court in United States v. Benz * challenges 
the validity of the prevailing doctrine. 

The objection to the courts’ jurisdiction founded on the doctrine of 
the separation of powers is twofold. Although it rests primarily on the 
surrender of the custody of the prisoner by the court to the executive 
department, it involves also a natural hesitancy to usurp the pardoning 





rehearing denied, 179 Wis. 1¢5, 191 N. W. 565 (1923). While an appeal is pending, 
the court may not alter its judgment. State v. Municipal Court, supra. But after 
affirmance of conviction and before commitment the trial court may suspend sen- 
tence. State v. District Court, 73 Mont. 541, 237 Pac. 525 (1925). But see State 
v. Municipal Court, supra, at 200, 190 N. W. at 123. 

2 See People v. Court of Sessions, 141 N. Y. 288, 293, 36 N. E. 386, 387 (1894) ; 
Note (1917) 30 Harv. L. REv. 369. 

3 United States v. Murray, 275 U. S. 347 (1928) (probation); Emerson v. 
Boyles, 170 Ark. 621, 280 S. W. 1005 (1926) (suspension) ; Brabandt v. Common- 
wealth, 157 Ky. 130, 162 S. W. 786 (1914) (same) ; State v. Anderson, 43 S. D. 630, 
181 N. W. 839 (1921) (same); Tracy v. State, 24 Okla. Cr. 144, 216 Pac. 941 
(1923) (modification) ; Matter of Brittain, 93 N. C. 587 (1885) (same). Contra: 
Ammon v. Johnson, 3 Ohio C. C. 263 (1888) (modification). 

In some jurisdictions this objection is fatal the moment a sentence uncondi- 
tional in form is pronounced. Neal v. State, 104 Ga. 509, 30 S. E. 858 (1898) (sus- 
pension); People v. Barrett, 202 Ill. 287, 67 N. E. 23 (1903) (same); State v. 
District Court, 68 Mont. 309, 218 Pac. 558 (1923) (same); State v. Taylor, 47 
S. D. 124, 196 N. W. 494 (1923) (same); State v. Ensign, 38 Idaho 539, 223 Pac. 
230 (1924) (annulment) ; People v. Meservey, 76 Mich. 223, 42 N. W. 1133 (1889) 
(increase) ; see Bruce, Power to Suspend a Criminal Sentence (1922) 6 Minn. L. 
Rev. 363, 364. In Florida the court may suspend the imposition of a sentence. 
Ex parte Williams, 26 Fla. 310, 8 So. 425 (1890). But when the first paragraph 
of a judgment unconditionally imposes a prison sentence, the second paragraph is 
void as conflicting with the pardoning power if it attempts to suspend the sentence 
on payment of a fine. Tanner v. Wiggins, 54 Fla. 203, 45 So. 459 (1907). How- 
ever, statutes providing for suspension of sentence by the trial court have generally 
been held constitutional. State v. District Court, supra note 1; People v. Court 
of Sessions, supra note 2; State v. Starwich, 119 Wash. 561, 206 Pac. 29 (1922). 
Contra: State v. Moran, 43 Nev. 156, 182 Pac. 927 (1919). But in some jurisdic- 
tions they have been upheld by a construction allowing suspension only before a 
judgment unconditional in form has been pronounced. State v. Ensign, supra; State 
v. District Court, supra note 1. 

4 282 U. S. 304 (1931). The summary manner in which the Court disposes 
of United States v. Murray, supra note 3, while purporting to leave its authority 
unshaken, merely by stating that it involved only a question of the construction 
of the Probation Act, causes some pause. In the Murray case the Supreme Court 
denied the power of a trial court to grant probation to a prisoner after he had 
begun serving his sentence, on the ground that the Act conferred such power only 
before commitment. If the court had an inherent power to grant probation after 
commitment, the fact that the Act did not specifically include the situation in ques- 
tion seems immaterial. And if the power did not exist inherently it is difficult to 
see how the power exercised in the Benz case is judicial; the latter seems one step 
nearer the pardoning power than probation. It would seem that Ex parte United 
States, 242 U. S. 27 (1916), logically shares the fate of the Murray case, 
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powers of the executive. But neither ground is logically valid. The 
assumption that commitment or partial execution of a sentence irrevo- 
cably places the prisoner in the hands of the executive is warranted 
only if at such time the court’s jurisdiction over him has terminated, 
which is the very question in dispute. The second ground for the 
objection seems equally untenable. It is true that to the prisoner seek- 
ing freedom, a pardon on the one hand, and a suspension or modification 
of sentence on the other, aside from their sources, are much alike. 
Nevertheless there is an inherent dissimilarity between the two. The 
executive’s action is predicated upon the validity of the judicial act, 
erasing its effects and removing the disabilities resulting therefrom; the 
action of the court, on the other hand, overturns the act itself.® 

And even if we should admit that a suspension or modification is a 
species of pardon, the doctrine of the separation of powers is hardly a 
fatal objection. Our governmental machinery has always been allowed 
considerable freedom in its joints.© In our governmental structure the 
sphere of judicial activity is measured by “ judicial power,” and a re- 
course to history, which reveals the early judicial exercise of the power 
to suspend and modify sentence, goes far to uphold the propriety of the 
inclusion of this function within the proper domains of judicial action.’ 

Attempts by a court to increase its sentence, even during the same 
term, whether for good cause ® or not,® have been met by the additional 
objection of double jeopardy.*° The courts’ efforts have accordingly 
enjoyed almost negligible success, with the result that in several in- 
stances there has been serious miscarriage of criminal justice.* Our 





5 See State v. District Court, supra note 1, at 549, 237 Pac. at 527; Note (1917) 
30 Harv. L. Rev. 369, 371. Cf. Palmer v. State, 70 Neb. 136, 97 N. W. 235 (1903), 
(1904) 17 Harv. L. Rev. 279 (upholding statute allowing reduction of sentence by 
appellate court). 

6 See Holmes, J., in Bain Peanut Co. v. Guyger, 51 Sup. Ct. 228, 229 (1931); 
cf. The Laura, 114 U. S. 411 (1885) (upholding statute giving secretary of the 
treasury power to remit fines and forfeitures); Brown v. Walker, 161 U. S. 501 
(1896) (holding Congressional acts of amnesty valid); Ex parte Grossman, 267 
U. S. 87 (1925) (president may pardon criminal contempt) ; Jamison v. Flanner, 
116 Kan. 624, 228 Pac. 82 (1924), (1925) 38 Harv. L. Rev. 393 (upholding statutory 
restrictions on pardoning power); see FRANKFURTER, THE PUBLIC AND Its Gov- 
ERNMENT (1930) 78. But cf. In re McKinney, 33 Del. 434, 138 Atl. 649 (1927), 
criticized in (1928) 41 Harv. L. Rev. 399. 

7 See People v. Court of Sessions, supra note 2, at 292, 36 N. E. at 387; Note 
(1917) 30 Harv. L. REv. 369, 371; 3 WitLoucHpy, loc. cit. supra note 1. 

8 Ex parte Lange, 18 Wall. 163 (U. S. 1873); People v. Siman, 284 Ill. 28, 119 
N. E. 940 (1918) ; State v. Meyer, 86 Kan. 793, 122 Pac. 101 (1912) ; Brown v. Rice, 
57 Me. 55 (1869); People v. Meservey, supra note 3; In re Jones, 35 Neb. 499, 
53 N. W. 468 (1892); State v. Cannon, 11 Ore. 312, 2 Pac. 191 (1884). Contra: 
Jobe v. State, 28 Ga. 235 (1859); People v. Kaiser, 230 App. Div. 646, 246 N. Y. 
Supp. 309 (1930). In this case the defendant fully served his sentence and was 
discharged. Subsequently previous convictions were discovered, the previous 
sentence was revoked, and a more severe one imposed in accordance with a statute. 
The decision upholding the second sentence seems extreme. 

® But cf. State v. Sudderth, 184 N. C. 753, 114 S. E. 828 (1922), (1923) 7 
Minn. L. Rev. 349 (upholding sentence increased because defendant appealed). 

10 See Ex parte Lange, 18 Wall. 163, 193 (U. S. 1873) ; People v. Siman, supra 
note 8, at 36, 119 N. E. at 943; Brown v. Rice, 57 Me. 55, 58 (1869) ; Im re Jones, 
supra note 8, at 502, 53 N. W. at 460. 

11 In Ex parte Lange, 18 Wall, 163 (U.S, 1873), the petitioner was erroneously 
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Supreme Court has logically declared that the constitutional provision 
against double jeopardy is designed not only to avoid repeated trials for 
the same offense, but also to prevent two punishments for the same 
misfeasance.1? But the conclusion that a judicial increase in punish- 
ment after partial execution is such double jeopardy need not follow. 
Whether or not there is double jeopardy depends upon the time at which 
the first jeopardy has expired.’* If the power to alter the sentence 
exists, it follows logically that the first jeopardy has not expired until 
the end of the period during which the change may be made. The ob- 
jection, therefore, necessarily assumes the very question in dispute. And 
if an increased sentence is a second sentence, why should not a suspen- 
sion or modification similarly be treated as a second sentence and there- 
fore equally violative of the constitutional guarantee? ** The obvi- 
ous answer is that the prisoner is not in a position to object: his request 
for mitigation operates to waive this right. But the double jeopardy 
clause may well embody one of the fundamental guarantees of personal 
liberty which the accused is unable to waive because the state has an 
interest in his liberty.° Whatever the answer, it is unlikely that the 
judicial device of altering a criminal senience, if availed of for good 
cause, is the kind of thing for which the overworked double jeopardy 
clause was written into the Constitution.*® 

The problem is essentially not one of the jurisdiction of the courts, 
but of their comparative fitness to decide such questions. It is obvious 
that the judge is not the proper authority to consider matters, such 
as good behavior, arising during the execution of the sentence. But 
where the original sentence should be altered in view of facts pertaining 
to the trial itself, it is equally clear that a review of the judgment is 
a proper judicial function. It should then be immaterial whether or 
not the prisoner has already been committed. Some practical limitation 
on this power may, however, be necessary. For procedural reasons, its 





sentenced to one year and fined $200, while the statute merely provided for fine or 
imprisonment. After the petitioner had paid the fine, the court attempted to revoke 
the judgment and impose a new one of a year’s imprisonment. On writ of habeas 
corpus the petitioner was discharged. Cf. People v. Siman, supra note 8, semble. In 
In re Sullivan, 3 Cal. App. 193, 84 Pac. 781 (1906), the accused was fined and 
ordered committed to the state penitentiary to serve out the fine at $2 per day or 
until payment. The committing order was void, as the offense was only a misde- 
meanor. A subsequent change of the place of commitment to the county jail was 
held to be beyond the power of the court. Centra: Jackson v. Commonwealth, 187 
Ky. 760, 220 S. W. 1045 (1920) ; cf. Ex parte Cornwall, 223. Mo. 259, 122 S. W. 666 
(1909). In this last case the sentence was unlawfully suspended. At a new term the 
petitioner was arrested for violating the provisions of the suspension and was fined. 
Upon her refusal to pay the fine she was committed. On a writ of habeas corpus 
she was discharged. 

12 Ex parte Lange, 18 Wall. 163, 173 (U.S. 1873). 
13 ‘en Holmes, J., dissenting, in Kepner v. United States, 195 U. S. 100, 134 

1904). 

14 See Emerson v. Boyles, supra note 3, at 624, 280 S. W. at 1006. 

15 Cf. Hopt v. Utah, 110 U. S. 574 (1884) (accused can not waive requirement 
as to his presence at trial for felony); State v. Carman, 63 Iowa 130, 18 N. W. 
691 (1884) (accused can not waive right to jury trial) ; Commonwealth v. Hall, 
291 Pa. 341, 140 Atl. 626 (1928) (same). But see Trono v. United States, 199 U. S. 
521, 532 (1905), (1905) 19 Harv. L. REV. 300. 

16 See Comley, Former Jeopardy (1926) 35 Yate L. J. 674. 
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exercise was historically limited to the term of court in which the 
original sentence was imposed.’* The continuance of this arbitrary 
limitation is probably wise today in order that appeals to the clemency 
of the court may cease within a definite time. 





Prion ILLEGAL AcTs AS A GROUND FOR BLANKET INJUNCTIONS 
AGAINST PicKETING. — The sporadic occurrence of violence or “ intimi- 
dation ” in connection with picketing can not properly be regarded as a 
manifestation of the character of the entire labor organization. It must 
be recognized that violence or “ intimidation ” may result from an occa- 
sional loss of temper, not unnatural under the circumstances; or it may 
be the product of the aggression,’ incitement, and instigation? of the 
hirelings of the employers; or it may be the work of an uncontrollable 
minority whose activity the union disavows.* The frequency with which 
the entire union has been condemned for the acts of the few has given 
labor just cause for complaint. In numerous decisions,* courts have, 





17 Auldridge v. Womble, 157 Ga. 64, 120 S. E. 620 (1923) ; People v. Weinstein, 
298 Ill. 264, 131 N. E. 631 (1921); State v. Bennett, 93 N. C. 503 (1885); see 
2 Bisuop, loc. cit. supra note 1; Halderman’s Petition, 276 Pa. 1, 4, 119 Atl. 735, 
737 (1923). The basis for this-rule is said to be that until the end of the term all 
judgments are in the “ breast of the court.” See Goddard v. Ordway, 1o1 U. S. 
745, 752 (1879); 1 BACON, ABRIDGMENT (7th ed. 1832) 192. 


1 See Howarp, THe Lasor Spy (1924) 178-97; FRANKFURTER AND GREENE, 
THE LaBor INJUNCTION (1930) 120-22. 

2 See Howarp, op. cit. supra note 1, at 178-97, cc. II, V; FRANKFURTER AND 
GREENE, Op. cit. supra note 1, at 72, n.93. 

8 For example, in Borden’s Farm Products Co., Inc. v. Sterbinsky, unreported, 
see (1921) 3 LAW AND LaBor 275 (N. Y. Sup. Ct.), the plaintiff alleged such unlawful 
acts as pollution of milk and interference with delivery, and produced affidavits of 
many instances of assault, including forty cases on record in the criminal courts. 
The defendants’ answer denied responsibility for the misconduct and alleged that 
the acts were committed by one tenth of one per cent of the total membership on 
strike and that therefore the other members of the union ought not to be con- 
demned. It does not appear that these allegations were controverted. Cf. Karges 
Furniture Co. v. Amalgamated Woodworkers’ Local, 165 Ind. 421, 75 N. E. 877 
(1905). 

* Rice, Barton & Fales Mach. & Iron Foundry Co. v. Willard, 242 Mass. 566, 136 
N. E. 629 (1922) ; Densten Hair Co. v. United Leather Workers of Am., 237 Mass. 199, 
129 N. E. 450 (1921) semble; Holyoke Mach. Co. v. Palmer, unreported, see (1921) 
3 Law AND Lasor 65 (Mass. Sup. Ct.); Vegelahn v. Guntner, 167 Mass. 92, 44 
N. E. 1077 (1896) ; Joe Dan Market, Inc. v. Wentz, 20 S. W.(2d) 567 (Mo. App. 
1929); Keuffel & Esser v. International Ass’n of Machinists, 93 N. J. Eq. 430, 
116 Atl. 9 (1922); American Oil & Supply Co. v. International Brotherhood of 
Teamsters, etc., unreported, see (1931) 13 LAw AND Lasor 20 (N. J. Ch.) semble; 
Hammer v. Baum, 136 Misc. 490, 240 N. Y. Supp. 145 (1930) ; Schwartz & Benjamin, 
Inc. v. Alexanderson, N. Y. L. J., Jan. 2, 1930, at 1615; Will-Low Cafeterias v. 
Kramberg, 134 Misc. 841, 237 N. Y. Supp. 76 (1929); Picadilly Laundry Service, 
Inc. v. Broader, N. Y. L. J., May 9, 1928, at 684; Rentner v. Sigman, 216 App. Div. 
407, 215 N. Y. Supp. 325 (1926), rev’g 126 Misc. 781, 216 N. Y. Supp. 79 (1926) ; 
International Tailoring Co. v. Hillman, N. Y. L. J., Aug. 13, 1925, at 1643; Sadow- 
sky Inc. v. American Cloak & Suit Manufacturers Ass’n, N. Y. L. J., March 13, 
1923, at 1990; Altman v. Schlesinger, 204 App. Div. 513, 198 N. Y. Supp. 128 
(1923) ; Arnheim v. Hillman, 198 App. Div. 88, 189 N. Y. Supp. 369 (1921) ; Pré, 
Catelan, Inc. v. International Federation of Workers, 114 Misc. 662, 188 N. Y. Supp. 
29 (1921), (1921) 3 LAw AND Lasor 88, 90 (contains part of decree) ; Hammer v. 
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on the basis of prior illegal acts, issued blanket injunctions operative 
against the ‘entire organization and prohibiting all picketing, whether 
legal or illegal.© The harshness of the penalty is increased by the 
willingness of the courts to seize upon any pretext as a basis for grant- 
ing such extreme relief.° The standards of proof, not only as to authori- 
zation by the union, but even as to the commission of the alleged illegal 
acts, are notoriously lax.’? Injunctions have been granted ex parte,* 
as well as on conflicting moving papers and affidavits, before trial on 
the merits.® In the light of such deficiency of proof, and in view of 
the courts’ readiness to issue an all-encompassing restriction, the ques- 
tion suggests itself whether the result has not been the nullification of 





Baum, N. Y. L. J., Sept. 13, 1921, at 1686; Walitsky v. Doe, N. Y. L. J., Aug. 9, 1921, 
at 1448; Schwartz & Jaffee Inc. v. Hillman, 115 Misc. 61, 189 N. Y. Supp. 21 (1921) ; 
Grand Shoe Co. v. Children’s Shoe Workers Union, 187 N. Y. Supp. 886 (1920) ; 
Jenckes Spinning Co. v. McMahon, unreported, see (1922) 4 LAw AND LaBor 251 
(R. I. Super. Ct.); Fall Yarn Mills v. United Textile Workers, unreported, see 
(1921) 3 LAw AND Lazor 125 (R.I. Super. Ct.). But cf. Hamilton-Brown Shoe Co. 
v. Saxey, 131 Mo. 212, 32 S. W. 1106 (1895); Forstman & Hoffman Co. v. United 
Front Committee, 99 N. J. Eq. 230, 133 Atl. 202 (1926) ; cf. In re Heffron, 179 Mo. 
App. 639, 162 S. W. 682 (1914). Ina few instances the decree is so drawn that it is 
difficult to say whether it was intended to interdict all picketing. Jefferson & 
Indiana Coal Co. v. Marks, 287 Pa. 171, 134 Atl. 430 (1926); National Woolen 
Mills v. Journeymen Tailors’ Union, 100 W. Va. 627, 131 S. E. 357 (1926). 

5 In most jurisdictions peaceful picketing apparently is lawful, either by judicial 
decision or by statute. See Sayre, Labor and the Courts (1930) 39 YALE L. J. 
682, 701, n.72, for a collection of the cases. This Note is limited to a discussion 
of the decisions in those jurisdictions. 

6 Picadilly Laundry Service, Inc. v. Broader, eutie note 4 (picketing with signs 
containing misstatements) ; Walitsky v. Doe, supra note 4 (charge of assault of 
which the picket was acquitted by a magistrate). In Jenckes Spinning Co. v. 
McMahon, supra note 4, there was mass picketing which, in the opinion of the 
court, could serve no purpose other than to intimidate. The constant presence of 
six pickets was deemed to have such a purpose in Fall Yarn Mills Co. v. United 
Textile Workers, supra note 4; cf. Gevas v. Greek Restaurant Workers’ Club, 99 
N. J. Eq. 770, 783, 134 Atl. 309, 314 (1926), in which the court observed that “a 
single sentinel constantly parading in front of a place of employment . . . may be 
just as effective in striking terror . . . as was the swinging pendulum in Poe’s. . 
‘The Pit and the Pendulum.’ ” 

7 International Tailoring Co. v. Hillman, supra note 4. The fact that the acts 
charged are not traceable to the pickets of the defendant is no obstacle, for such 
acts “ are seldom traceable to any one person.” See Jenckes Spinning Co. v. Mc- 
Mahon, supra note 4, at 253. 

8 Pechter Baking Co. v. Raimist, N. Y. L. J., June 20, 1927, at 1531; Williams- 
burg Amusement Corp. v. Greenfield, N. Y. L. J., April 29, 1925, at 407. In both 
cases ex parte injunctions were ordered dissolved on findings that the plaintiffs’ 
charges were without foundation. 

® Pré, Catelan, Inc. v. International Federation of Workers, supra note 4. 
Most of the cases in the lower New York courts cited in note 4, supra, were decided 
on this type of proof. In Berg Auto Trunk & Specialty Co. v. Wiener, 121 Misc. 
796, 809, 200 N. Y. Supp. 745, 754 (1923), the case was referred to a referee, who 
reported that “although [complainant’s] moving affidavits set forth that there 
was violence, threats, assaults and intimidation . . . these statements were merely 
hearsay. ...” This procedure of referring the case to a referee on a motion for 
an injunction pendente lite is unusual in New York, where it is customary for the 
courts to make their decision on the moving papers and affidavits. See FRANKFURTER 
AND GREENE, OP. cit. supra note 1, at 68, n.76. The untrustworthiness of this proof 
is strikingly illustrated, id. at 66-72. See also Note (1928) 41 Harv. L. Rev. 909, 
gio. 
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judicial decisions and legislative enactments establishing a right to 
picket.’° 

Perusal of the decisions reveals very little effort to justify the use of 
the writ against the whole organization.‘ That the entire union should 
suffer for the misconduct of the few has been considered the natural 
consequence of its inability to control some of the members.’ Some 
courts have based their decisions on principles of agency.’* But these 
doctrines have only a limited application. To be sure, complainants are 
entitled to injunctive relief against illegal acts, and, if it is necessary to 
insure adequate protection, the decree ought perhaps to be directed 
against the union as a whole. Having employed the instrumentality of 
picketing, the organization might well be held responsible to this extent.** 

But to extend the interdiction to all picketing is inequitable. Very 
often the result may be that the whole controversy will be resolved 
against the labor organization.‘° That all the union members should 
suffer this penalty when they have neither participated in the illegal 
acts nor authorized or ratified them can hardly be justified.*® It is at 
least doubtful whether there would be any liability at law.*7 But even 
though the union might have to respond in damages, it does not follow 





10 Cf. note 5, supra. If the court’s conviction is that despite its legality peace- 
ful picketing is but a theoretical possibility, it can readily be seen that there will be 
a tendency toward such nullification. Thus in Schwartz & Jaffee, Inc. v. Hillman, 
supra note 4, at 69, 189 N. Y. Supp. at 27, it was said: “ Peaceful picketing . . . or 
mental picketing are figures of speech . . . mostly mentioned, seldom met with.” 
See also Goldfield Consol. Mines Co. v. Goldfield Miners’ Union, 159 Fed. 500, 521, 
528 (D. Nev. 1908). 

11 In Rentner v. Sigman, supra note 4, it was found that picketing was carried 
on by groups so large as to impede ingress and egress, and also that it was accom- 
panied by the shouting of epithets. The trial court noted that an occasional act 
of disorder was not unnatural under the tense circumstances of a strike but that it 
was not to be taken as an index of the character of the union. The decree granted 
merely limited the number of pickets. The appellate division, on appeal, reversed 
the decree and granted the plaintiff’s motion. 

12 See International Tailoring Co. v. Hillman, supra note 4, at 1643. 

13 In Hammer v. Baum, N. Y. L. J., Sept. 13, 1921, at 1686, the court impliedly 
conceded that there was no authorization. Nevertheless, because the defendant had 
“so openly violated the former injunction through its agents” all picketing was 
proscribed. 

14 Great Northern Ry. v. Local Great Falls Lodge, 283 Fed. 557 (D. Mont. 
1922) ; Federal Slipper Co., Inc. v. Roth, N. Y. L. J., May 21, 1926, at 818; Bonwit 
v. Schlesinger, N. Y. L. J., April 21, 1922, at 261. 

15 In Hammer v. Baum, supra note 4, at 491, 240 N. Y. Supp. at 146, the court, 
although realizing its probable effect, nevertheless granted an injunction, saying that 
if “violence . . . is indulged in. . . the law will impose ...as a penalty the 
withdrawal of the right to make appeal for public support . . . [which support is] 
unquestionably a deciding factor... .” See FRANKFURTER AND GREENE, Op. cit. 
supra note 1, at 78-80. 

16 Bonwit v. Schlesinger, N. Y. L. J., April 21, 1922, at 261; cf. Great Northern 
Ry. v. Brosseau, 286 Fed. 414, 422, 423 (D. N. D. 1923) ; see United Baker Workers, 
Inc. v. Messing, N. Y. L. J., Feb. 19, 1926, at 2040, where the court said: “In an 
action which seeks to hold a voluntary association liable for an alleged tort the 
courts have uniformly held that it is incumbent on the plaintiff to allege and prove 
that all the members of the association have participated in, authorized, sanctioned 
and ratified the tort.” 

i MeEcueM, AGENCY (2d ed. 1914) $§ 1926-30, 1957-62; (1931) 44 Harv. L. 

V. 642. 
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that it should be responsible in equity. Torts and crimes are largely 
personal.** The doctrine of respondeat superior today would seem to 
rest not so much on a theory of control as on economic benefit and the 
ability best to bear the loss.'® This policy has little application to labor 
disputes. 

It is not the function of equity to punish for past misconduct.?° The 
complainant’s only right is to be given adequate relief for the future.”* 
Effective means more moderate than the blanket injunction are at the 
disposal of the courts. That decrees enjoining only illegal activity are 
properly obeyed *? and have an adequate deterrent effect ** is evidenced 
by judicial testimony. And if further security to the complainant is 
needed, it can be provided by limiting the number of pickets ** and by 
compelling their registration.*® Nor should the possibilities of protec- 
tion afforded by other governmental agencies be overlooked. The 
psychological effect of the presence of the police at the scene of the 
strike serves to check any violent tendencies on the part of pickets.** 
It should not be the purpose of equity to usurp their functions.*7 There 
is no need for equitable remedies in the absence of evidence that the 
police are unable to cope with the situation. The Shipstead bill would 





18 See McManus Troup Co. v. International Typographical Union, unreported, 
see (1924) 6 LAW AND Lasor g, 10 (Ohio C. P.). 

19 See Laski, The Basis of Vicarious Liability (1916) 26 YALE L. J. 105, 112. 

20 Iron Molders’ Union v. Allis-Chalmers Co., 166 Fed. 45 (C. C. A. 7th, 
1908) ; see Gummere, C. J., dissenting, in Keuffel & Esser v. International Ass’n of 
Machinists, supra note 4, at 438, 116 Atl. at 16. 

21 There is an analogy in other fields of equity jurisprudence which, although 
not conclusive, is instructive. In Warner & Co. v. Lilly & Co., 265 U.S. 526 (1924), 
modifying 275 Fed. 752 (C. C. A. 3d, 1921), the defendant used chocolate as an 
ingredient in the manufacture of a liquid quinine preparation and encouraged its 
sale as the product of the complainant, whose preparation contained similar in- 
gredients. The Supreme Court modified the lower court’s decree insofar as it 
enjoined the use of chocolate, declaring that the “ use [of chocolate] dissociated 
from the fraud is entirely lawful and it is against the fraud that the injunction lies,” 
but recommended that the decree contain other provisions which would assure pro- 
tection to the complainant. See (1921) 35 Harv. L. Rev. 769; Bliss & Co. v. United 
States, 248 U.S. 37, 48 (1918) ; New York, N. H.& H.R. R. v. Interstate Commerce 
Comm., 200 U. S. 361, 404 (1906) ; (1930) 43 Harv. L. REv. 965; CHAFEE, CAsEs ON 
EqurTaBLe Retrer AcAINst Torts (1924) 242, n.1. Contra: Cheney Bros. v. 
Gimbel Bros., 280 Fed. 746 (S. D. N. Y. 1932). 

22 See Great Northern Ry. v. Brousseau, supra note 16, at 415, 416. 

28 See Kirby Mfg. Co. v. International Molders’ Union, unreported, see (1923) 
5 Law AND Lasor 93, 95 (Ohio Ct. of App.). 

24 Great Northern Ry. v. Brousseau, supra note 16; Rentner v. Sigman, 126 
Misc. 781, 216 N. Y. Supp. 79 (1926), rev’d, 216 App. Div. 407, 215 N. Y. Supp. 
325 (1926); La France Elec. Const. & Supply Co. v. International Brotherhood of 
Elec. Workers, 108 Ohio St. 61, 140 N. E. 899 (1923). 

25 Mullins Body Corp. v. International Ass’n of Machinists, unreported, see 
(1921) 3 LAw AND Lasor 149 (N. D. Ohio) (registration with the clerk of court) ; 
La France Elec. Const. & Supply Co. v. International Brotherhood of Elec. Workers, 
supra note 24 (registration with the secretary of the union). 

26 In the recent strike in the mills at Lawrence, Mass., police were kept at the 
scene of the strike for such effect. See Boston American, March 2, 1931, at 1; ¢f. 
Jenckes Spinning Co. v. McMahon, supra note 4, where while violence occurred 
before the sheriff took control, the picketing thereafter was more orderly. 

27 Manker v. Bakers’, Confectioners’ & Waiters’ Internat. Union of Am., 129 
Misc. 516, 221 N. Y. Supp. 106 (1927) ; Segenfeld v. Friedman, 117 Misc. 731, 193 
N. Y. Supp. 128 (1922). 
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make such a finding of fact a prerequisite to the jurisdiction of federal 
courts to issue labor injunctions.”® 

Happily, these considerations have occasionally induced a more liberal 
attitude. Some courts have required proof of the commission of the 
alleged acts by the pickets as a condition precedent to the granting of any 
relief.2® Requests for an injunction wider in scope than the prohibition 
of illegal activity have been refused on conflicting moving papers and 
affidavits.*° Similarly, this drastic remedy has been refused in the ab- 
sence of convincing proof of a concerted plan to use unlawful methods.** 
Finally, writs banning all picketing, or which might have been so con- 
strued, have been modified to prohibit illegal acts only.*? 

The recent opinion of the New York Court of Appeals in Nann v. 
Raimist ** offers hope that this more liberal view will be taken in the 
future. Though unable to find an abuse of discretion in the issuance 
of a blanket injunction on the basis of the alleged violations of a prior 
injunction and the institution of systematic violence by union head- 
quarters, the court, speaking through Chief Judge Cardozo, significantly 
observed that it would have preferred “prohibitions less complete.” 
Already of some influence in the lower courts of New York,** this dictum 
may serve to induce other tribunals to reconsider their treatment of 
the problem. 





28 See 69 Conc. REc. 10051 § 7(e) (1928). FRANKFURTER AND GREENE, Op. cit. 
supra note 1, at 284. 

29 Karges Furniture Co. v. Amalgamated Woodworkers Union, 165 Ind. 421, 
75 N. E. 877 (1908) ; Friedman & Herman, Inc. v. Menendez, N. Y. L. J., Jan. 20, 
1923, at 1353. 

30 Federal Slipper Co., Inc. v. Roth, supra note 14. 

31 Bonwit v. Schlesinger, supra note 14. 

82 Tron Molders’ Union v. Allis-Chalmers Co., supra note 20; International 
Pocketbook Workers’ Union v. Orlove, 158 Md. 496, 148 Atl. 826 (1930). 

83 255 N. Y. 307, 174 N. E. 690 (1931). The litigants were rival unions. In 
1927 the defendant began a campaign to “ wipe its rival off the map.” Picketing 
of shops employing members of the plaintiff union was begun. Following the use 
of misleading signs and misstatements by pickets to customers as to the status of 
the plaintiff as a union, one of the shops secured an injunction against such activity. 
The trial court found that despite the injunction this conduct continued. In addi- 
tion the picketing was thereafter attended by disorder. On one occasion men were 
dispatched from the headquarters of the defendant union who thereafter engaged 
in a pitched battle with members of the plaintiff in front of the above shop. Simi- 
lar tactics were pursued at other shops. The plaintiff applied for an injunction to 
restrain all picketing. This was granted and affirmed by the Appellate Division. 
The defendant appealed. The decree was affirmed (with modification in other par- 
ticulars) on the ground that there had been no abuse of discretion. 

84 In Exchange Bakery & Restaurant, Inc. v. Rifkin, 245 N. Y. 260, 269, 157 
N. E. 130, 135 (1927), there was a dictum to the effect that “ where unlawful 
picketing has continued and violence and intimidation have been used, where mis- 
statements as to the employer’s business have been distributed, a broad injunction 
prohibiting all picketing may be granted.” This seeming confirmation of their 
previous practice was seized upon by New York courts at nisi prius as authority for 
issuing a blanket injunction. Schwartz & Benjamin, Inc. v. Alexanderson; Will-Low 
Cafeterias, Inc. v. Kramberg, both supra note 4; Hammer v. Baum, 136 Misc. 490, 
240 N. Y. Supp. 145 (1930) ; Picadilly Laundry Service, Inc. v. Broader, N. Y. L. J., 
May 9, 1928, at 684. The countervailing influence of Nann v. Raimist may already 
be seen in Tree-Mark Shoe Co. v. Schwartz, N. Y. L. J., Jan. 30, 1931, at 2185. 
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LEGISLATION 


THE ScoPE oF STATUTE LAW AND THE EXTENT OF THE LEGISLATURE’S 
PaRTICIPATION IN ITs MAkING.— Broad generalizations against the 
statutory outpourings of American legislatures are now fashionable.‘ 
The plea is current that the tide of legislation must be stemmed if the 
citizen and lawyer are to know the law, if our “ vanishing liberties ” are 
to be preserved, and if something of the essence of deliberation is to 
attend our law-making assemblies. This demand for a legislative holi- 
day sees the product but not the processes of legislation. It assumes 
without inquiry that every enactment on the statute book is “law,” 
that every act represents a judgment by the legislature as a whole, and 
that legislators are individually participant in the massive product that 
represents the sessional output of their assemblages. A closer examina- 
tion of the statute book and the processes that give it form presents a 
different picture.? The mass of legislation appears simply as sundry 
administrative regulations governing the manifold activities of modern 
government viewed as an organ of public service.* Obviously the 
minutiae of these detailed measures are not the product of legislative 
deliberation. They present considerations only of efficiency, rarely 
offering an opportunity for divergent views on policy. Formally they 
receive the legislature’s imprimatur, but intrinsically the framing and 
adoption of these rules are delegated to an organ assumedly expert — 
the legislative committee, whose judgments and orders are automatically 
registered as statutes. What passes superficially as legislation in the 
American states, when stripped of its wolf’s clothing, is in quality and in 
the processes of its formation akin to that type of rule-making which, 
under the English and other systems, is openly and avowedly delegated 
to agencies other than the legislature. Delegation within the legislature, 
as contrasted with delegation elsewhere,* is a phenomenon of American 
legislative activity which has received scant attention. 

An examination of Massachusetts legislation during the past year 
strikingly emphasizes these tendencies.° Of the 495 Acts and Resolves 
passed during the 1930 session, 323, or 65 per cent, dealt with city, 





1 See Hughes, Multitudinous Laws (1924) 9 Va. L. Rec. (N.s.) 906; Hughes, 
Liberty and Law (1925) A. B. A. Rep. 183; Lowell, in (1930) 39 Boston Bar BULL. 
24; Governor Brucker of Michigan, in U. S. Daily, Jan. 10, 1931, at 3411; Helm, 
The Plague of Laws (1927) 10 AM. Mercury 10; Gerould, Our Passion for Law- 
making (1928) 157 Harpers 700; “ Rain of Law” (1926) 11 VA. L. REc. (N.S.) 630, 
637; Laws upon Laws (Aug. 6, 1927) 200 Sat. Eve. Post 26. 

2 See, e.g., McMurray, The Work of the Legislature of 1929 (1929) 17 CALIF. 
L. Rev. 630; Verner, Js There Too Much Legislation (1928) 3 Ata. L. J. 257; 
Dabagh, The Multiplicity of Laws (1931) 17 A. B. A. J. 131; Griswold, Psychology 
of Legislation (1924) 22 Onto L. REP. 392. 

8 See Ducurt, LAw IN THE MopERN STATE (1919) passim. 

4 See Carr, DELEGATED LEGISLATION (1921) passim; Potter, Legislative Powers 
of Public Authorities (1928) 6 J. Pus. ADMINISTRATION 32; Stamp, Recent Tend- 
encies Towards the Devolution of Legislative Functions to the Administration 
(1924) 2 id. 23; Laski, Growth of Administrative Discretion (1923) 1 id. 92. 

5 The Massachusetts legislature meets annually. The 1930 session lasted 149 
days. In 1929 in a session of 158 days, 442 Acts and Resolves were passed; in 1928 
the session extended 204 days and 472 Acts and Resolves were passed. 
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state, and county activities, such as building schools or streets, fixing 
salaries of employees, regulation of civil service requirements, or the 
host of details involved in the business of government.® If a town wants 
to construct a sewer, or a city to change the date of its elections, 
legislative sanction is required.’ This classification of governmental 
acts may be subdivided into statutes which deal with particular prob- 
lems in a piecemeal, particularized fashion, and statutes of a generalized 
character applying broadly to towns, counties, and the state as a whole.*® 
In the former classification of local governmental acts are 205 acts; in 
the latter classification of general governmental acts are 117 statutes. 
An additional category of purely private laws, granting special privi- 
leges to individuals or groups, absorbs 57 acts or 12 per cent of the total, 
leaving in the classification of public non-administrative acts only 116 
statutes, or less than one fourth of the total number.® 

It is the action of the legislature with reference to these various types 
of laws that merits most attention. The inadequacy of the Senate 
records permits consideration of the legislative process only in the 
House.’® Bills, after filing, are referred to committees, reported, and 
then read a second and third time before final passage. They may be 
debated, voted upon, or amended at either reading. It is a fair assump- 
tion that the absence of any legislative action falling within these three 
types would indicate that the legislature as a whole played a small part 
in the passage of a particular act. 





6 A study of the New York legislation in 1929 shows that of 713 bills enacted, 
only 290 made additions to the general laws. See Crawford, Legislative Session of 
1929 in New York State (1929) 23 AM. Pot. Scr. Rev. 914. Of the 512 acts adopted 
by Kentucky in 1930 only “a comparatively small number relate to matters of 
general interest.” Garnett, in (1930) Proc. Ky. State Bar Ass’N 11. The State 
Law Index for 1927-28 rather loosely classifies the 20,473 acts examined into 9,350 
laws of general and permanent interest, 1,993 laws relating to administrative organ- 
ization and personnel, and 9,130 laws of a local, temporary and private character. 

7 See Mass. Acts 1930, cc. 17, 279. 

8 Acts dealing with the administrative aspects of state government are included 
in this category, inasmuch as they are state-wide in operation. They represent 85 
of the total of 117. 

® The character of these classifications can be more accurately gauged from the 
following tabulation: 


Local Governmental Acts 205 Claims Against the 
City and Town 156 State 
County 17 Special Privileges 
Particular Districts 32 Public Acts 
General Governmental Regulation of 
Acts Occupations 40 
City and Town 27 Courts 16 
County 5 Fish and Game 10 
State Administration 85 Police 13 
Private Acts 57 Miscellaneous 37 
Corporations and 
Associations 33 


10 The Massachusetts legislature, like other states, does not print the legislative 
debates. The journals state when a bill was amended, reported by committee, or 
voted upon. When a bill is debated in the House, record of that fact is made in 
the journal, but unfortunately no similar record is kept of Senate debates. Study 
of the legislative process in American state legislatures is impeded by the lack of 
more complete records of the proceedings. 
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The House debated only 58 of the 495 measures adopted. The inci- 
dence of debate falls most heavily in the class of public non-administra- 
tive acts.‘ The figures with reference to voting are, however, even 
more striking. In Massachusetts most bills are passed perfunctorily 
without a vote or with a viva voce unrecorded vote.’ Upon the demand 
of any member the number of members voting for and against a bill 
will be recorded, but the names of the members are not taken.1* This 
“recorded ” vote ** was requested in only 33 of all the acts passed during 
the session. Since 32 of these were also debated, the total number of 
acts which were either debated or on which there was sufficient dissent 
to impel a member to request a recorded vote, was but 59. In the 
remaining 436 acts, being 88 per cent of the total, the legislature auto- 
matically fixed its stamp of approval upon the suggestions made to it. 
The vast share of statutes passed may thus be regarded as unanimous 
consent legislation. 

The process of legislative amendment illustrates much the same 
tendency.’° Amendments were made to 169 acts, but the source of these 





11 The following tabulation records the incidence of both debate and voting 
upon the types of legislation: 

Total Number Per Number Per 

Debated Cent Voted Upon Cent 


Private Laws 57 2 3.5 ° ° 
Local Governmental 205 16 7.8 8 3.9 
General Governmental 117 19 16.2 13 72 
Public 116 21 18.1 12 10.3 


Totals 495 58 11.7 33 6.6 


12 When a bill is read or a question put, an oral vote is taken. If there is no 
dissent, or only slight dissent, the speaker announces the result, and no record is 
made of the number voting. See House Rutes No. 65; Senate Rutes No. 55. 
Massachusetts, unlike many states, has no constitutional requirement that a yea 
and nay vote be taken and entered upon the journal. But the Massachusetts Con- 
stitution does require a yea and nay vote upon bills proposed by initiative, those 
involving a loan of state funds, and upon the enactment of emergency clauses. 
Art. XLVII, V, 1; Art. XLVIII, II, 1; Art. LXII, 3. The acts which passed 
through the formality of a yea and nay emergency clause or loan bill vote are not 
included in these tabulations. No initiative proposals were presented. 

13 House Rutes No. 66; SENATE Rutes No. 55. Upon the demand of thirty 
members a yea and nay vote, in which each member’s vote is tabulated, must be 
taken. House Rutes No. 68; SENATE RutEs Nos. 56, 57. 

14 The recorded vote does not refer to yea and nay votes, but simply to votes 
that count the number voting for and against a measure. Exclusive of the formal 
yea and nay votes demanded by constitutional requirements (see note 12, supra), 
such a vote was taken during the 1930 session on only seven acts. These are c. 6 
(giving legislative counsel authority to submit general bills to avoid special legisla- 
tion), c. 105 (altering the allowable limit of Boston’s appropriations for municipal 
purposes), c. 162 (relating to banning of obscene literature), c. 383 (relating to the 
sale of municipal lighting plants), c. 392 (licensing and regulation of Boston taxi- 
cabs), c. 402 (old age pensions), Resolve No. 4 (for an investigation into the pen- 
sioning of police officer Garrett). There were, however, yea and nay votes upon 
sixty bills which failed of passage, out of the total of 1995 bills filed and referred 
to committees. See Bacon, in U. S. Daily, Jan. 8, 1931, at 3390. 

15 Bills are reported by the committee to which they have been referred, and 
after a second successful reading are sent to the Committee on Bills in the Third 
Reading, which examines for drafting and constitutional difficulties. House RULES 
No. so; SENATE Rutes No. 33. Bills involving an expenditure of public money 
or a grant of public property must, in addition, be referred to the ways and means 
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amendments throws an additional gloss upon the legislature’s part in 
this process. As against 105 amendments originating from committee, 
but 49 originated upon the floor of the House.’® The proportional dis- 
tribution of these amendments is also, like that of debate and recorded 
votes, skewed in favor of general governmental and public acts. The 
significance of the committee is also illustrated by the fact that in only 
five of the measures enacted did the House override the committee’s 
adverse report.’ 

These figures illustrate the significance of the committee in the Ameri- 
can legislative process as not merely an organ of inquiry, but as a law- 
making body. Delegated legislation is the rule, not the exception.** 
As in England,’ the great share of rule-making demanded by the scope 
of the administrative functions of government rests immediately in a 
small body with the legislature exercising only a supervisory jurisdiction 
over the product. Thus whether it be debate, recorded votes, or amend- 
ments, private acts and local administrative acts receive little attention 
by the legislature; it is to the wider aspects of public legislation that the 
legislature as a whole devotes its energies. The fact that all these types 
of rule-making appear upon the statute book as “laws ” conceals both 
the character of the annual American legislative product and the nature 
of the legislative process. 





committee, or the committee on counties. House Ruies No. 44; SENATE RULES 
No. 27. There is, in addition, a Committee on Engrossed Bills, which examines all 
measures to see that they are engrossed as passed. House Rutes No. 52; SENATE 
Rutes No. 34. 

16 The following tabulation includes all amendments except those of a purely 
formal character. The figures refer not to the number of amendments but to the 
number of bills amended. 


Total Bills Floor Committee Senate 
Amended Amendments Amendments Amendments 


Private Laws 57 7 2 3 3 
Local Governmental 205 60 19 30 24 
General Governmental 117 47 12 33 12 
Public Laws 116 _55 16 _39 16 


Totals 495 169 49 105 55 


17 These acts are cc. 216, 223, 227, 243, 385. In 38 cases there was dissent in the 
committee’s report of recommendation, in 27 of which there was either amendment, 
debate or a recorded vote. 

18 The attention of Massachusetts legislators has recently been turned to the 
problem of relieving the legislature of the burden of special local legislation. The 
way out indicated is through home rule provisions and through the substitution 
of general enactments for special laws. See Bacon, in U. S. Daily, Jan. 8, 1931, 
at 33% Mass. Acts 1930, c. 6, authorizing legislative counsel to submit general 

ills. 

19 Much that passes as legislation in American state legislatures is embraced 
within the annual volume of the Statutory Rules and Orders for the United King- 
dom. This volume for 1929 contains 1,436 pages of rules and orders, exclusive of 
prerogative orders. The Local Acts of the United Kingdom for 1929 consist of 96 
chapters, contained in three volumes, totalling 3,186 pages. The Statutes for 1929 
consist of 36 chapters in one volume of 781 pages. The total legislative output for 
the United Kingdom thus represents material covering 5,403 pages. As against this, 
during 1929 the Massachusetts legislature passed 495 Acts and Resolves that are 
printed in one volume cf 607 pages, and the Seventieth Congress of the United 
States during its two-year period from 1927 to 1929 passed 715 acts that are printed 
In one volume of 1,700 pages. 
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THE INADEQUACIES OF ExISTING “ WRONGFUL DEATH” AND “ Sur- 
VIVAL ” LEGISLATION. — The common law rule giving a tortfeasor civil 
immunity if the injury caused death before a judgment was secured * 
was obviously indefensible.2 Every jurisdiction has some form of 
statutory remedy for the situation,* and inquiry is invited as to what 
these statutes should and do accomplish. 

It has been suggested that if a tort causes death, ordinarily two 
interests have been invaded. The first is the interest of the deceased 
in the security of his person and property, an interest which has been 
invaded by compelling him to endure pain and suffering and to sub- 
mit to the loss of earnings.* There is no question that this interest 
should be protected; moreover, it seems clear that the recovery should 
be an asset of the estate and as such subject to the claims of credi- 
tors.° The second interest is that of the deceased’s relatives, an in- 
terest in the nature of an expectancy; their anticipation of sharing in 
his prospective earnings is necessarily destroyed by the termination of 
the victim’s life. The problem of protecting these interests is twofold: 
to exact compensation from the wrongdoer for the invasion of both 
interests, and to assure thereafter its distribution to those properly 
entitled. 

The typical wrongful death statute,” standing alone, does not provide 
adequate compensation for the infringement of both interests.* If, as in 
most states, the measure of damages awarded is that of the pecuniary 
loss suffered by the beneficiaries,® the interest of the deceased in his 
personal security is not protected. In the light of the analysis of the 
beneficiaries’ interest drawn above, their loss would seem to constitute 
logically but a segment carved from the larger loss suffered by the estate. 
If, as in the other states, recovery is based upon the deceased’s loss of 
prospective earnings— the loss to the estate *°—still no redress is 
awarded for the deceased’s pain and suffering.‘ Moreover, the wrongful 





1 The view originated with a decision of Lord Ellenborough in Baker v. Bolton, 
1 Camp. 493 (N. P. 1808). A few early American cases permitting the maintenance 
of an action, were subsequently overruled. See TrrraANy, DEATH By WRONGFUL ACT 
(2d ed. 1913) §§$ 7-11; Hays, Death as a Civil Cause of Action (1893) 7 Harv. L. 
REv. 170. 

2 See Winfield, Death as Affecting Liability in Tort (1929) 29 Cot. L. REv. 239; 
Holdsworth, Origin of Rule in Baker v. Bolton (1916) 32 L. Q. REv. 431. 

3 See TIFFANY, Op. cit. supra note 1, at 485 et seq. 

4 See Pottock, Torts (12th ed. 1923) 60-62; Note (1910) 4 Iv. L. REv. 425. 

5 See Note (1902) 15 Harv. L. Rev. 854. 

6 Cf. Note (1910) 4 Inv. L. REv. 425. 

7 See, for example, S. D. Comp. Laws (1929) $2929. The prototype of the 
numerous death statutes is Lord Campbell’s Act, 9 & 10 VicT., c. 93 (1846). 

8 More than half the states have but this one type of statute. In other juris- 
dictions complementary legislation is found. See note 23, infra. 

® This is frequently specifically provided for by statute. See, for example, 
Ark. Dic. Stat. (Crawford & Moses, 1921) § 1075; Me. Rev. Start. (1930) c. 98, 
§ 8; Onto Cope Ann. (Throckmorton, 1930) § 10772. And in the absence of such 
provision a like result is ordinarily reached by judicial decision. Morgan v. Southern 
Pac. Co., 95 Cal. 510, 30 Pac. 603 (1892) ; Kerling v. Van Dusen Co., 109 Minn. 481, 
124 N. W. 235 (1910). 

10 Southern Pac. Ry. v. Wilson, ro Ariz. 162, 85 Pac. 401 (1906); Carlson v. 
Oregon Short Line Ry., 21 Ore. 450, 28 Pac. 497 (1891). 

11 See Jones, Civil Liability for Wrongful Death (1925) 11 Iowa L. BULL. 28. 
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death statutes generally do not adequately protect creditors. It is often 
provided expressly that the proceeds are not available for debts,!? or that 
they are for the “ exclusive benefit ” of the designated beneficiaries.** 
As a logical consequence, in those jurisdictions no suit is permitted in 
default of beneficiaries.‘* However, in some jurisdictions it is provided 
that where there are no beneficiaries the proceeds of the judgment may 
be reached by creditors.** And under a provision that the proceeds are 
to be distributed “ according to the laws of intestacy relating to personal 
property,” *® the Oregon courts have given creditors preference over the 
deceased’s relatives.** 

In Connecticut,* New Hampshire,’® and Tennessee,”° the statutes, 
which seemingly attempt to include in one enactment the usual features 
of both the wrongful death statutes and those statutes providing for the 
survival of causes of action for personal injuries, succeed in giving full 
recovery, including damages for the victim’s pain and suffering.” But 
the conflicting interests of creditors and relatives are not cared for. The 
former are excluded entirely.” 

Twenty-two states have not only wrongful death legislation but 
separate survival statutes as well.2* Unfortunately, however, it appears 





12 Ara. Cope (Michie, 1928) § 5696; Ariz. Cope (Struckmeyer, 1928) § 946; 
N. C. Cope Ann. (Michie, 1927) § 160; N. D. Comp. Laws ANN. (1913) § 8324; Pa. 
Stat. ANN. (Purdon, 1930) tit. 12, § 1602; Tex. Stat. (1928) § 4675; Vt. Gen. Laws 
(1917) § 3316; W. Va. CopE (1931) p. 1346; Wyo. Comp. Stat. ANN. (1920) § 5561. 

13 Ark. Dic. Stat. (Crawford & Moses, 1921) § 1075; Inu. Rev. Stat. (Cahill, 
1929) c. 70, §2; Inp. Ann. Stat. (Burns, 1926) § 292; Kan. Rev. Stat. ANN. 
(1923) c. 60, § 3203; Me. Rev. Strat. (1930) c. 92, §9; Munn. Stat. (Mason, 1927) 
§ 9657; Nes. Comp. Star. (1929) § 30-310; N. J. Comp. Star. (Supp. 1924) p. 927; 
N. Y. Cons. Laws (Cahill, 1930) c. 13, § 132; Onto Cope Ann. (Throckmorton, 
1930) § 10772; Oxia. Comp. Stat. Ann. (Bunn, 1921) § 825; S. D. Comp. Laws 
(1929) § 2931; WasH. Comp. Stat. (Remington, 1922) § 183. 

14 Brown v. Chicago & N. W. Ry., 102 Wis. 137, 78 N. W. 771 (1899) ; Webster 
v. Norwegian Min. Co., 137 Cal. 399, 70 Pac. 276 (1902). But cf. Warner v. Western 
North Carolina R. R., 94 N. C. 250 (1886) ; Madden’s Adm’r v. Chesapeake & Ohio 
Ry., 28 W. Va. 610 (1886). 

15 Fra. Comp. Laws (1927) § 7048; Miss. Cope ANN. (1930) § 510; NEv. Comp. 
Laws (Hillyer, 1929) § 9195; N. M. Stat. Ann. (Courtright, 1929) § 36-104; Va. 
Cope ANN. (Michie, 1930) § 5788; cf. Iowa Cope (1927) § 11920. 

16 Ore. Cope ANN. (1930) § 5-703. 

17 Perham v. Portland Gen. Elec. Co., 33 Ore. 451, 53 Pac. 14 (1898). 

18 Conn. Gen. Stat. (1930) § 5987. 

19 N. H. Pus. Laws (1926) c. 302, §§ 9-14. 

20 Tenn. ANN. Cope (Shannon, 1917) § 4025. 

21 Kling v. Torrello, 87 Conn. 301, 87 Atl. 987 (1913) ; West v. Boston & Maine 
R. R., 81 N. H. 522, 129 Atl. 768 (1925) ; Union Ry. v. Carter, 129 Tenn. 459, 166 
S. W. 592 (1914). Iowa has a statute which seems similar. Iowa Cope (1927) 
§ 10957. But the courts have excluded the deceased’s pain and suffering as an 
item of damage. Droullard v. Rudolph, 207 Iowa 367, 223 N. W. 100 (1929). For 
a criticism of this anomalous result, see Jones, supra note 11, at 37. 

22 See statutes, supra notes 18, 19, 20. The Tennessee legislature, in 1899, 
attempted to remedy this situation by providing that if no next of kin existed suit 
could be brought in behalf of the estate. Act of 1899, c. 213, p. 457. The amend- 
ing statute, however, was held unconstitutional because of a defective caption. 
Southern Ry. v. Maxwell, 115 Tenn. 464, 82 S. W. 1137 (1904). No further enact- 
ment has dealt with the problem. 

23 Ara. Cope (Michie, 1928) § 5712; Ariz. Cone (Struckmeyer, 1928) § 3725; 
Ark. Dic. Stat. (Crawford & Moses, 1921) § 1070; Itt. Rev. Stat. (Cahill, 1929) 
c. 3, §125; Kan. Rev. Stat. ANN. (1923) c. 60, § 3201; Ky. Stat. (Carroll, 1930) 
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at the outset that by judicial decision about one third of these jurisdic- 
tions do not permit actions to be brought under both statutes for the 
same act or omission.** But where the two actions may be maintained, 
there is an assurance of full redress by the wrongdoer.** The recovery 





§ 10 (“actions for assault do not survive.” But cf. Randolph v. Snyder, 139 Ky. 
159, 129 S. W. 562 (1910)); La. Rev. Stat. Ann. (Marr, 1915) § 885; Me. Rev. 
Stat. (1930) c. 101, §8; Mp. ANN. Cope (Bagby, 1924) art. 93, § 106; Mass. Gen. 
Laws (1921) c. 228, §1; Micu. Comp. Laws (1929) § 14040; Miss. Cope Ann. 
(1930) § 1712; Mont. Rev. CopE (Choate, 1921) § 9086; N. J. Comp. Start. (1910) 
p. 2260 (see Pushcart v. New York Shipbuilding Co., 86 N. J. L. 444, 92 Atl. 81 
(1914) ) ; Onto Gen. Cove (Page, 1931) § 11235; OKLA. Comp. Stat. ANN. (Bunn, 
1921) § 822; R. I. Gen. Laws (1923) § 4855; S. C. Cope Civ. Proc. (1922) § 375; 
Tex. Rev. Civ. Cope (Vernon, 1928) § 5525; WasH. Comp. Stat. (Remington, 
Supp. 1927) § 194; Wis. Stat. (1927) § 331.01. Two federal courts have interpreted 
local statutes as permitting the survival of actions. Roach v. Imperial Min. Co., 
7 Fed. 698 (C. C. D. Nev. 1881) ; Baird Co. v. Boyd, 41 F.(2d) 578 (C. C. A. 4th, 
1930). What is apparently a survival statute exists in Pennsylvania. Pa. Star. 
Ann. (Purdon, 1930) tit. 20, § 772. But see note 24, infra. 

24 Various interpretations have been employed to reach this result. Some 
courts limit the application of the death statutes to cases of instantaneous death. 
Dolson v. Lake Shore & Mich. So. Ry., 128 Mich. 444, 87 N. W. 629 (1901); 
Sawyer v. Perry, 88 Me. 42, 33 Atl. 660 (1895). In Michigan this construction led 
to the rule that recovery for death might be had in the survival action. Oliver v. 
Houghton County St. Ry., 138 Mich. 242, 101 N. W. 530 (1904). But this makes 
it possible to deprive the next of kin of any relief at all, for debts may consume the 
recovery. See Boyle, Construction of “Survival Act” and “ Death Act” in 
Michigan (1910) 9 Micu. L. REv. 205. 

Other jurisdictions confine the survival statutes to cases where death is the 
result of a cause other than the tort. Bruce v. Collier, 129 So. 553 (Ala. 1930) ; 
Holton v. Daly, 106 Ill. 131 (1882) ; Lubrano v. Atlantic Mills Co., 19 R. I. 129, 
32 Atl. 205 (1895) ; see Sewell v. Atchison, Topeka & Santa Fe Ry., 78 Kan. 1, 13, 
96 Pac. 1007 (1908). Kentucky requires an election of remedies. Chesapeake & 
Ohio Ry. v. Banks, 142 Ky. 746, 135 S. W. 285 (1911); cf. Brammer v. Norfolk 
& Western Ry., 107 Va. 206, 57 S. E. 593 (1907). And a fourth practice evidently 
consists of disregarding the survival statute. Nolan v. Van Horn, 18 Del. 311 
(Pa. 1927). 

25 There is no danger of duplicate recovery. The damages in the two actions 
are clearly separable; those in the survival action include deceased’s pain and 
suffering, the expenses caused by the injury, and the loss of earnings until death, 
while those in the death action are based on the deceased’s prospective loss of earn- 
ings after death. Ten states allow both recoveries. St. Louis, Iron Mountain & 
So. Ry. v. Sweet, 63 Ark. 563, 40 S. W. 463 (1897); Brennan v. Standard Oil 
Co., 187 Mass. 376, 73 N. E. 472 (1905); Hamel v. Southern Ry., 108 Miss. 172, 
66 So. 426, 809 (1914); Mahoning Valley Ry. v. Van Alstine, 77 Ohio St. 395, 
83 N. E. 601 (1908); St. Louis & San Francisco R. R. v. Goode, 42 Okla. 784, 
142 Pac. 1185 (1914); Belding v. Black Hills & Ft. P. Ry., 3 S. D. 369, 53 N. W. 
750 (1892); Machels v. City of Seattle, 118 Wash. 42, 203 Pac. 25 (1921); Kohler 
v. Waukesha Milk Co., 190 Wis. 52, 208 N. W. gor (1926). In Maryland the 
actions must be joined. Stewart v. United Elec. Light & Power Co., 104 Md. 332, 
65 Atl. 49 (1906). In Louisiana the statute is explicit that both types of dam- 
age are recoverable. La. Rev. Stat. Ann. (Marr, 1915) § 885. Though it seems 
to be of the survival type augmented with damages for death, the recovery is 
by way of separate causes of action. Cf. Dougherty v. New Orleans R. R. & 
Light Co., 133 La. 994, 63 So. 493 (1913). The effect of the existence of both 
statutes apparently has not arisen in Arizona, Montana, South Carolina, and 
Texas. 

A similar problem is raised in some jurisdictions which though they have no 
statute of the survival type provide against the abatement of suits already insti- 
tuted by the deceased. Where suit had been started, two recoveries are some- 
times allowed. Spradlin v. Georgia Ry. & Electric Co., 139 Ga. 575, 77 S. E. 799 
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under the survival statute will be an asset of the estate and so subject 
to claims of creditors, but creditors will not be permitted to reach the 
recovery under the wrongful death statute.”° 

There is still the possibility, however, that the relatives may be cut 
off if the deceased has obtained satisfaction during his lifetime, either 
through judgment or as consideration for a release.?” In states where 
only one action may be maintained after death, though satisfaction has 
been held not to be a bar,”* the contrary result is more generally 
reached.”® Denial of recovery has often been based upon the provision 
prevalent in the death statutes that the wrongful act must have been 
such “ as would have entitled the injured party to maintain an action if 
death had not ensued.” *° Support for the interpretation is found in 
the belief that the purpose underlying the death legislation was simply 
to deprive the tortfeasor of the immunity accorded him at common law.** 
But where a survival statute is also present, it seems less likely that this 
was the intent, and it may be urged that the statutory provision was 
directed only to the accrual of the cause of action in the deceased and 
not to its continued existence at his death.** Yet several of these juris- 
dictions hold that satisfaction is a bar.** However, some have not 
faced the problem as yet, and Oklahoma,** South Dakota,** and ap- 





(1913); Hindmarsh v. Sulpho Saline Bath Co., 108 Neb. 168, 187 N. W. 806 
(1922). Contra: Legg v. Britton, 64 Vt. 652 (1890); Brammer v. Norfolk & 
Western Ry., 107 Va. 206, 57 S. E. 593 (1907). 

26 See Note (1902) 15 Harv. L. REv. 854. 

27 See Schumacher, Rights of Action Under Death and Survival Statutes (1924) 
23 Micu. L. Rev. 114; Note (1915) 28 Harv. L. Rev. 802; Note (1928) 13 MINN. 
L. REv. 47. 

28 Blackwell v. American Film Co., 189 Cal. 869, 209 Pac. 999 (1922). 

29 Fuller v. Atchison, Topeka & Santa Fe Ry., 124 Kan. 66, 57 Pac. 971 (1927); 
Hecht v. Ohio & Miss. Ry., 132 Ind. 507, 32 N. E. 302 (1892); see Note (1928) 
13 Minn. L. REv. 47, 49. 

80 Mooney v. City of Chicago, 239 Ill. 414, 88 N. E. 194 (1909); Thompson 
v. Fort Worth & Rio Grande R. R., 97 Tex. 590, 80 S. W. 990 (1904). Slight 
variations of this clause appear; for instance, in Kansas it is stated that the 
beneficiaries may recover “if the deceased might have recovered had he lived.” 
Kan. Rev. Stat. ANN. (1923) c. 60, § 3203. In four states the death statutes ex- 
plicitly provide that suit may be brought “if no suit is brought by the party 
injured.” Dex. Rev. Cope (1915) § 4155; Pa. Stat. Ann. (Purdon, 1930) tit. 12, 
§ 1601; VA. Cope ANN. (Michie, 1930) § 5787; W. VA. CopE (1931) p. 1346. Only 
nine states have neither one nor the other of the above provisions. Car. Crv. CopE 
(Deering, 1923) § 377; Ga. Crv. Cope Ann. (Michie, 1926) § 4424; IpAHO Comp. 
Strat. (1919) § 6644; Ky. Strat. (Carroll, 1930) §6; La. Rev. Stat. Ann. (Marr, 
1915) § 885; Mass. Gen. Laws (1921) c. 229, § 5; Mont. Rev. Cope (Choate, 1921) 
§9076; Utan Comp. Laws (1917) §6505; WasH. Comp. Stat. (Remington, 
1922) § 183. 

31 Littlewood v. Mayor of City of N. Y., 89 N. Y. 24 (1882); Mitchell v. 
Talley, 182 N. C. 683, 109 S. E. 882 (1921) ; see Note (1900) 14 Harv. L. REv. 290. 
82 See Schumacher, supra note 27, at 120; Note (1915) 28 Harv. L. REv. 802. 

88 Crockett v. Missouri Pac. R. R., 179 Ark. 527, 16 S. W.(2d) 989 (1929) ; 
Melitch v. United Ry. & Elec. Co., 121 Md. 457, 88 Atl. 49 (1906); Harris v. 
Illinois Cent. R. R., 111 Wis. 623, 71 So. 878 (1916) ; Brodie v. Washington Water 
Power Co., 92 Wash. 574, 159 Pac. 791 (1916); Rish v. Seaboard Air Line Ry., 
106 S. C. 143, 90 S. E. 704 (1916) ; Thompson v. Fort Worth & Rio Grande R. R., 
97 Tex. 590, 80 S. W. 990 (1904). 

34 Stokes v. Collum Commerce Co., 120 Okla. 133, 252 Pac. 390 (1926). 

35 Rowe v. Richards, 32 S. D. 201, 151 N. W. 1oor (1915). 
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parently Ohio ** have held that settlement with the deceased has no 
effect upon the action for wrongful death.*’ 

A survey of this type of legislation must indicate its deficiencies in 
most instances in defining the interests it should seek to protect. What- 
ever desirable results have been reached on particular problems are due 
more largely to fortuitous judicial interpretation than to adequate statu- 
tory structure. There is an obvious need for the reconsideration of this 
legislation with a view to its complete and workmanlike revision. 





RECENT CASES 


AcENCY — NATURE OF THE RELATION —SUBAGENT’s Duty or LoyALTy 
To PrincipAL.— The defendant sold goods to the A company. It was 
agreed that the A company should act as the agent of the defendant to pay 
the freight charges and should then deduct the amount from the defendant’s 
bill. The A company employed B, the plaintiff’s assignor, as general freight 
agent. In the course of his employment B discovered that his employer had 
been paying too high a freight rate, and the A company applied for and 
received rebates. B then approached a representative of the defendant and 
offered to communicate valuable information for a consideration. The de- 
fendant’s agent agreed, and B informed him that excessive freight charges 
were being paid. B assigned his claim against the defendant to the plaintiff, 
who, on the defendant’s refusal to pay, brought suit for the amount promised. 
From a judgment setting aside a verdict for the plaintiff, the plaintiff ap- 
pealed. Held, that the assignment was ineffectual, since the buyer’s freight 
agent could not act adversely to the seller’s interest. Judgment affirmed. 
Keller v. American Chain Co., 255 N. Y. 94, 174 N. E. 74 (1930). 

The court expressly rejected the idea that a promise to give information 
could not be sufficient consideration. Cf. Masline v. New York, N. H. & H. 
R. R., 95 Conn. 702, 112 Atl. 639 (1921); Soule v. Bon Ami Co., 201 App. Div. 
794, 195 N. Y. Supp. 574 (1922), aff'd, 195 N. Y. 609, 139 N. E. 754 (1923). 
If the assignor’s proposal were interpreted as an offer of information which the 
defendant was not already entitled to receive from the buyer, there would 
clearly be a failure of consideration. But the express holding that there 
never had been a binding contract removes the possibility of this explanation. 
Nor can the decision be rested simply on the rule that an agent may not make 
a profit out of information acquired in the performance of his duty. Stephens 
v. Gall, 179 Fed. 938 (D. Kan. 1910); Essex Trust Co. v. Enwright, 214 Mass. 





36 Maguire v. Cincinnati Traction Co., 14 Ohio Cir. Ct. Rep. 24 (1911). No 
Supreme Court decision has been found on the point. 

37 There is a risk of double payment by the tortfeasor if this rule is followed 
in jurisdictions in which damages for loss of prospective earnings after death may 
be recovered in a personal injury action. This is the rule in Arkansas. Prairie 
Creek Coal Mining Co. v. Kittrell, 106 Ark. 138, 15 S. W. 89 (1912). Possibly 
it influenced the court in reaching its result in Crockett v. Missouri Pac. R. R., 
supra note 33. Generally the recovery in a personal injury action is based only on 
loss of prospective earnings during life. Richmond Gas Co. v. Baker, 146 Ind. 600, 
45 N. E. 1049 (1897); Scott v. Chicago, Rock Island & Pac. Ry., 160 Iowa 306, 
141 N. W. 1065 (1913). Here there can be no risk of double recovery. The 
victim recovered on the basis of prospective earnings to the time of death; the 
beneficiaries will recover on such earnings after death, 
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507, 102 N. E. 441 (1913); Pederson v. Johnson, 169 Wis. 320, 172 N. W. 
723 (1919); see Roxana Petroleum Co. v. Goldrick, 113 Okla. 298, 299, 242 
Pac. 228, 229 (1925). It is true that this prohibition applies even though no 
injury to the principal results, but the doctrine rests on the agent’s general 
duty of loyalty. See Pederson v. Johnson, supra, at 326, 172 N. W. at 725; 
cf. Essex Trust Co. v. Enwright, supra, at 512, 102 N. E. at 443. A third 
person can not object. Barnett v. Block, 94 Minn. 138, 102 N. W. 390 
(1905). But cf. Stephens v. Gall, supra. The case must, therefore, rest on 
the theory that the buyer’s freight agent could not act adversely to the seller’s 
interest. The theory that the freight agent assumed the buyer’s duty of open 
dealing with the seller finds support in the analogous rule in the law of torts 
that one may subject himself to a duty to another by contract with a third 
person or by a voluntary assumption. Cf. Slater v. Illinois Cent. Ry., 209 
Fed. 480 (M. D. Tenn. 1911) (railroad employees coming to the aid of an 
injured party); Collison v. Curtner, 141 Ark. 122, 216 S. W. 1059 (1919) 
(landlord liable to invitee of tenant for injuries sustained as a result of breach 
of covenant to repair). Contra: Cullings v. Goetz, 231 App. Div. 266 (N. Y. 
1931). But it is a challenge to the familiar rule that there is no fiduciary 
relation between the principal and a subagent employed without the principal’s 
authority. Hoover v. Wise, 91 U. S. 308 (1875). The soundness of that 
doctrine, however, is questionable. It is hardly consistent with the rule, 
announced in some cases, that a principal may be affected with notice by the 
knowledge of the subagent. Ring Furniture Co. v. Bussell, 171 N. C. 474, 
88 S. E. 484 (1916); cf. Brewin v. Briscoe, 2 E. & E. 116 (1859). Contra: 
Hoover v. Wise, supra. And the same reasons of policy that forbid the agent 
to act adversely to his principal should apply to the case of the subagent. 
Cf. Dorr v. Camden, 55 W. Va. 226, 46 S. E. 1014 (1904); Macdonnell v. 
Harding, 7 Sim. 178 (1834); Powell & Thomas v. Evan Jones & Co., [1905] 
1K. B. 11. 


ATTORNEY AND CLIENT—IN GENERAL— TIME WHEN OPPONENT MAY 
QUESTION ATTORNEY’S AUTHORITY TO SUE.—JIn a suit in a federal court 
by the alien property custodian against a domestic insurance company the 
former appeared by a private solicitor. The defendant filed a counterclaim, 
and later, after the plaintiff had answered, moved to dismiss on the ground 
that the plaintiff.was not represented by a district attorney. The trial court 
granted the motion, and the plaintiff appealed. Held, that the plaintiff must 
sue through a district attorney, and that an attorney’s authority to appear 
may be questioned at any time. Case dismissed. Sutherland v. International 
Ins. Co. of New York, 43 F.(2d) 969 (C. C. A. 2d, 1930). 

In a liquidation proceeding commenced by the liquidator in a state court, 
the alien property custodian appeared in person and filed a claim. He was 
later represented by his auditor. The lower court found for the custodian, 
and the liquidator appealed, one of his grounds being that the custodian was 
improperly represented. Held, that the question was one of procedure only, 
and must be deemed to have been waived. Judgment affirmed. Matter of 
People (2d Russian Ins. Co.), 231 App. Div. 303 (N. Y. 1931). 

A few jurisdictions, including New York, have adopted the singular rule 
that if a party for whom an attorney has appeared without authority fails, 
because of ignorance, to make sufficiently early objection, his only remedy 
will be against the attorney. Dorsey v. Kyle, 30 Md. 512 (1869); Everett 
v. Warner Bank, 58 N. H. 340 (1878); Washbon v. Cope, 144 N. Y. 287, 39 
N. E. 388 (1895). But the usual rule is that upon discovering that he has 
been represented, he may ratify at his option. Harshay v. Blackmarr, 20 
Towa 161 (1866); Critchfield v. Porter, 3 Ohio 519 (1828); see 2 MECHEM, 
Acency (2d ed. 1914) §§ 2154-56. In spite of this, it is ordinarily held that 
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the opposing party must object im limine. Doe d. Chamberlin v. Abbott, 
152 Ala. 243, 44 So. 637 (1907); Giankaris v. Hines, 273 Pa. 21, 116 Atl. 
524 (1922); cf. Norwood v. Dodge, 215 Mass. 351, 102 N. E. 412 (1913). 
But see Pueblo of Santa Rosa v. Fall, 273 U. S. 315, 319 (1927). Some ex- 
ception may be made where he was at first uninformed. Dehn v. Dehn, 170 
Mich. 407, 136 N. W. 453 (1912); Bell v. Farwell, 189 Ill. 417, 59 N. E. 955 
(1901). But in New York, as the instant case indicates, the fact that the 
attorney was claiming to represent a sovereign power, so that the public inter- 
est is involved, does not enlarge the opponent’s right to object. People v. 
Denison, 17 Wend. 312 (N. Y. 1837); People v. Lamb, 85 Hun 171, 32 N. Y. 
Supp. 584 (1895); cf. United States of Mexico v. Rask, 293 Pac. 108 (Cal. 
App. 1930). The instant federal decision, on the other hand, must be taken to 
say that a judgment against the custodian, when represented even at his own 
request by a private attorney, is at least voidable; else the defendant would 
have no grounds for objection. Though perhaps on the whole desirable, this 
rule was admittedly not definitely settled before. And since the defendant had 
notice of all the facts in both cases, the New York court seems to have reached 
a fairer result. 


BILLs AND NoTESs — PAYMENT AND DISCHARGE — RIGHT OF JOINT MAKER 
AFTER PAYING IN FULL AND TAKING ASSIGNMENT. — The plaintiff and the 
defendants were joint makers of a negotiable note, each being responsible for 
a share of the debt. The plaintiff paid the holder after maturity and took an 
assignment. He then brought suit against the defendants for their shares 
within the time for actions on instruments in writing, but after the running 
of the statutory period for implied obligations. From a decree for the 
plaintiff, the defendants appealed. Held, that the Statute of Limitations for 
implied obligations applies, as the note was discharged by the plaintiff’s 
payment. Decree reversed and cause dismissed. Hazel v. Sharum, 32 
S. W.(2d) 315 (Ark. 1930). 

Equity generally denies subrogation to a surety where his quasi-contractual 
remedy for contribution or indemnity is barred by the Statute of Limitations. 
Kreider v. Isenbice, 123 Ind. 10, 23 N. E. 786 (1890); Junker v. Rush, 
136 Ill. 179, 26 N. E. 499 (1891); see Burris v. Cook, 215 Mo. 496, 512, 
114 S. W. 1065, 1066 (1908). Contra: Smith v. Davis, 71 W. Va. 316, 76 
S. E. 670 (1912). Before the Negotiable Instruments Law, a surety co- 
maker of a note could maintain no action on the note itself, for it had been 
discharged by his payment, and the discharge could not be avoided by taking 
an assignment. Williams v. Gerber, 75 Mo. App. 18 (1898); Harrah v. 
Jacobs, 75 Iowa 72, 39 N. W. 187 (1888); see Note (1905) 68 L. R. A. 513, 
514. Under the Negotiable Instruments Law, however, payment discharges 
a note only when made “by or on behalf of the principal debtor.” Neco- 
TIABLE INSTRUMENTS Law §119(1); cf. Vanderford v. Farmers’ & Me- 
chanics’ Nat. Bank, 105 Md. 164, 168, 66 Atl. 47, 49 (1907). Authorities are 
in conflict as to whether “ principal debtor ” in this connection was intended 
to mean a party primarily liable, or a party who as between himself and 
other parties to the instrument ought to pay it. Spire v. Spire, 104 Kan. 501, 
180 Pac. 209 (1929) (party primarily liable); Pease v. Suyler, 78 Wash. 24, 
138 Pac. 310 (1914) (party who ought to pay); see BRANNAN, NEGOTIABLE 
INSTRUMENTS Law (Chafee’s ed. 1926) 725. Under the latter construction, 
a surety co-maker of a note could sue on it if the creditor would not yet 
have been barred, even though the surety’s quasi-contractual remedy were 
gone. Cf. Kinard v. Baird, 20 S. C. 377 (1883). But in the instant case, the 
plaintiff was a principal as to a part of the debt and a surety as to the rest. 
See Chipman v. Morril, 20 Cal. 130, 136 (1862); 1 WILLIston, CoNTRACTS 
(1920) § 333. Section 119 does not exactly cover this situation because it 
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speaks of payment by “the” principal debtor. Nevertheless in a similar 
case it has been held that the note is discharged under this section. Harding 
v. Hagler, 176 Ark. 146, 3 S. W.(2d) 289 (1928). The instant case, however, 
does not discuss the application of the Act, and it is not alone in thus 
handling the question. Bailes v. Keck, 200 Cal. 697, 254 Pac. 573 (1927); 
Exum v. Mayfield, 297 S. W. 607 (Tex. Civ. App. 1927). 


ConFiict or LAws — OBLIGATIONS: Tort — EFFect oF WoRKMEN’s Com- 
PENSATION ACT ON VALIDITY OF RELEASE GIVEN IN ForeEIGN STATE. — P, who 
lived in Massachusetts, was employed by the D company at its place of 
business in Boston to work for D in New Hampshire. While engaged in this 
work, P was injured. Thereafter, while still in New Hampshire, P, in con- 
sideration of a cash payment, delivered to a claim adjustor of D’s insurer a 
common-law release of all rights of action arising from the injury. P later 
returned to Massachusetts and applied for compensation. The Massachusetts 
workmen’s compensation act provided that “the employee of an insured 
person shall be held to have waived his right of action at common law or 
under the law of any other jurisdiction . . . if he shall not have given his 
employer at the time of his contract of hire written notice that he claimed 
such right ”; that if he “ receives a personal injury . . . whether within or 
without the Commonwealth he shall be paid compensation ”; and that “no 
agreement by any employee to waive his rights of compensation shall be 
valid.” Mass. Gen. Laws (1921) c. 152, §§ 24, 26, 46, as amended by Mass. 
Laws 1927, c. 309, §§ 2, 3. The insurer appealed from a decree awarding 
compensation. Held, that the Massachusetts contract should be enforced in 
accordance with the terms of the Massachusetts statute. Decree modified 
by deducting the sum paid at the time of the release, and affirmed as modified. 
McLaughlin’s Case, 174 N. E. 338 (Mass. 1931). 

If the employer’s obligation under a so-called elective workmen’s com- 
pensation act is founded on contract, no statutory prohibition should in- 
validate a subsequent release. Cf. 3 W1LListon, CoNTRACTS (1920) § 1828. 
The incompatibility of such a result with the purpose of the act serves to 
corroborate a preferable analysis — that the liability is not properly consen- 
sual, but must be justified as a regulation of employment contracts under the 
police power. See Dwan, Workmen’s Compensation and the Conflict of Laws 
(1927) 11 Minn. L. REv. 329, 333-42; cf. Pederzoli’s Case, 169 N. E. 427 
(Mass. 1930). But see Angell, Recovery Under Workmen’s Compensation 
Acts for Injury Abroad (1918) 31 Harv. L. REv. 619, 620. It is under this 
theory that compensation is allowed for injuries abroad when the statute is 
compulsory. Quong Ham Wah Co. v. Industrial Accident Comm., 184 Cal. 
26, 192 Pac. 1021 (1920); Post v. Burgher & Gohlke, 216 N. ¥. 544, 111 
N. E. 351 (1916); cf. North Alaska Salmon Co. v. Pillsbury, 174 Cal. 1, 162 
Pac. 93 (1916); Smith v. Heine Safety Boiler Co., 224 N. Y. 9, 119 N. E. 
878 (1924); see Angell, supra, at 636. It has been assumed that the extra- 
territorial effect so- given is constitutional. Cf. Quong Ham Wah Co. v. 
Industrial Accident Comm., supra, writ of error dismissed, 255 U. S. 445 
(1921); see Brief for Defendant in Error in U. S. Sup. Ct. at 6. Certainly 
courts have never doubted their jurisdiction to apply the law of their own 
state in determining the scope of a delictual obligation, even though it was 
inconsistent with the Jex loci, if the injuries were suffered in pursuance of a 
contract made within the first state and subject to its laws. Dyke v. Erie Ry., 
45 N. Y. 113 (1871); Levy v. Daniels’ U-Drive Auto Renting Co., 108 Conn. 
333, 143 Atl. 163 (1928), (1929) 42 Harv. L. Rev. 433. But the Supreme 
Court has indicated that the effectiveness of a contractual modification 
entered into in the second state and there valid can not be denied by the 
state of the original agreement. Cf. New York Life Ins. Co. v. Dodge, 





988 HARVARD LAW REVIEW 


246 U. S. 357 (1918); see Greene, The Allgeyer Case as a Constitutional 
Embrasure of Territoriality (1927) 2 St. JoHN’s L. Rev. 22. But since this 
principle has heretofore been confined to the regulation of insurance con- 
tracts, and since delictual as well as contractual elements exist in the instant 
case, the Court might deny the existence of a constitutional question. See 
Dodd, The Power of the Supreme Court to Review State Decisions in the 
Field of Conflict of Laws (1926) 39 Harv. L. REv. 533, 542, 556, 559; cf. 
ConFiict oF Laws RESTATEMENT (Am. L. Inst. 1930) §§ 436-41. Earlier 
state cases involving the interstate effect of aerelease are inconclusive. Leach 
v. Mason Valley Mines Co., 40 Nev. 143, 161 Pac. 513 (1916) (injury in 
Nevada, release in California, statute not expressly extraterritorial; com- 
pensation denied); Jenkins v. Hogan & Sons, 177 App. Div. 36, 163 N. Y. 
Supp. 707 (1917) (injury in New Jersey, work in that state only incidental to 
work in New York; place of release not apparent; compensation allowed) ; 
cf. Anderson v. Jarrett Chambers Co., 210 App. Div. 543, 206 N. Y. Supp. 


458 (1924). 


CONSTITUTIONAL LAW—DvE Process or LAw: TAXATION — CoMPUTA- 
TION OF INcoME Tax ON Basis OF COMBINED INCOMES OF HUSBAND AND 
Wire. —A state income tax statute provided that in computing the amount 
of taxes payable by persons residing together as members of a family, the 
income of the wife and of each child under eighteen should be added to that 
of the husband or father and assessed to him, and that though a husband and 
wife living together might make separate returns, the tax should be com- 
puted on the combined average taxable income. Wis. Stat. (1929) §§ 71.05 
(2)(d), 71.09(4)(c). The plaintiff brought action against the state tax com- 
mission to contest an assessment made on the basis of the combined incomes 
of his wife and himself, alleging that the statute violated the Fourteenth 
Amendment of the Federal Constitution. From a judgment upholding the 
assessment, he appealed. Held, that the classification is not unreasonable. 
Judgment affirmed. Jn re Hoeper, 233 N. W. 100 (Wis. 1930). 

When the statute was first enacted, the classification was sustained by the 
Wisconsin court as necessary to prevent fraudulent evasion of surtaxes by 
colorable transfer of property between members of a family. Income Tax 
Cases, 148 Wis. 456, 134 N. W. 673, 135 N. W. 164 (1912). But doubt is 
cast on this justification by statements of the Supreme Court in a case in- 
validating an inheritance tax based on a presumption that gifts made within 
six years of death were made in contemplation thereof. Schlesinger v. Wis- 
consin, 270 U. S. 230 (1926), (1926) 39 Harv. L. Rev. 1096. It was declared 
that an otherwise unconstitutional tax could not be levied on one person in 
order more readily to collect lawful charges against another. See Schlesinger 
v. Wisconsin, supra, at 240. This language seems far too sweeping, however; 
previously the Court had allowed “a penumbra to be embraced that goes 
beyond the outline of its object in order that the object -may be secured.” 
See Holmes, J., dissenting, in Schlesinger v. Wisconsin, supra, at 241; Note 
(1926) 26 Cor. L. Rev. 737. And later cases show that the “penumbra ” 
doctrine is still recognized. Euclid v. Ambler Realty Co., 272 U. S. 269 
(1926); see Nichols v. Coolidge, 274 U. S. 531, 542 (1927); Gleason Coal 
Co. v. United States, 30 F.(2d) 22, 23 (C. C. A. 6th, 1929); Corliss v. Bowers, 
30 F.(2d) 135, 136 (S. D. N. Y. 1929), aff'd, 281 U. S. 376 (1930). Indeed, 
all the cases sustaining classifications less than scientifically accurate embody 
this doctrine to some degree. The Schlesinger case may be explained on the 
ground that the specific penumbra there embraced was, in the Court’s judg- 
ment, unreasonable. See Noté (1926) 26 Cov. L. Rev. 737, 742. It is doubt- 
ful whether the same objection can be made here. But aside from the argu- 
ment of administrative convenience, justification for the statute was found 
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by the court in the sound consideration that the family is an economic unit, 
“deriving benefits . . . from the combined incomes of its members. . . .” 
A tax classification based on economic unities has been upheld. Burk- 
Waggoner Oil Ass’n v. Hopkins, 269 U. S. 110 (1925). An indication of the 
reasonableness of a classification based on the marital entity is found in the 
fact that England also taxes the combined incomes of the husband and wife. 
8 & g Geo. V, c. 40, § 8(1)(b) (1918). 


ConTEMPT — PowER TO PUNISH— ATTORNEY’S MISREPRESENTATION TO 
CourRT AND FAILURE TO APPEAR IN OBEDIENCE TO SUMMONS AS SUMMARILY 
PUNISHABLE. — The defendant appeared as counsel in a case in the federal 
district court and represented himself to the court as a licensed attorney of 
the District of Columbia. The court, suspecting him of misrepresentations 
in connection with the case, ordered him to appear later for interrogation. 
The defendant failed to obey the order. Upon investigation the court learned 
that the defendant had been disbarred, and by registered mail again ordered 
him to appear. Upon his failure to do so, an order was entered adjudging 
him in contempt and ordering his arrest. Brought before the court, he 
denied ever having seen the charges against him and requested a continuance 
to prepare a defense. This was refused. From a judgment sentencing him 
to seventy-five days in jail, he appealed. Held, that neither the misrepre- 
sentation nor the failure to appear was a contempt of the class punishable 
summarily. Judgment reversed. Bowles v. United States, 44 F.(2d) 115 
(C. C. A. 4th, 1930). 

Where the act constituting the contempt does not occur in the presence 
of the court or so near thereto as to obstruct the administration of justice, 
there is no jurisdiction to punish summarily, since the judge has no personal 
knowledge of the facts. Cooke v. United States, 267 U.S. 517 (1925); Ex 
parte Stricker, 109 Fed. 145 (C. C. D. Ky. 1901); Gordon v. State, 73 Neb. 
221, 102 N. W. 458 (1905); cf. Savin, Pet’r, 131 U. S. 267 (1889); see 4 BL. 
Comm. 286. Although the failure to appear is obviously within the knowledge 
of the court, justification for the contemner’s absence can only be determined 
by extrinsic evidence; consequently courts have treated the offense as not 
occurring in the presence of the judge. Ex parte Clarke, 208 Mo. 121, 106 
S. W. 990 (1907); State v. Winthrop, 148 Wash. 526, 269 Pac. 793 (1928); 
cf. People v. Westbrooks, 242 Ill. App. 338 (1926). The attorney’s mis- 
representation, though not punishable as perjury, is analogous to that crime. 
Since the gravamen of summarily punishable contempt is interference with 
the court in performing its duties, perjury is not summarily punishable in 
the absence of actual and obvious obstruction of justice. Ex parte Hudgings; 
249 U.S. 378 (1919); State v. Meese, 200 Wis. 454, 229 N. W. 31 (1930); 
cf. United States v. Appel, 211 Fed. 495 (S. D. N. Y. 1913); (1929) 38 YALE 
L. J. 543. A similar rule should apply where an attorney practices deception 
upon the court, at least where, as here, the judge knows the falsity only by 
resort to outside evidence. Ex parte Ratliff, 117 Tex. 325, 3 S. W.(2d) 406 
(1928); cf. People v. Stone, 181 Ill. App. 475 (1913). But cf. Goodhart v. 
State, 84 Conn. 60, 78 Atl. 853 (1911); State v. Moody, 47 S. D. 111, 196 
N. W. 500 (1923). The danger involved in allowing an irate judge to decide 
his own case requires that judgment without a hearing be permitted only 
when the obstructive tendency is serious and immediate vindication of the 
court’s dignity is imperative. See Beale, Contempt of Court (1908) 21 Harv. 
L. REv. 161, 172. 


EQUITABLE SERVITUDES — DEFENSES — CHANGE Or CONDITIONS AS AF- 
FECTING COVENANT NOT TO SELL TO NEGROES. — The defendants’ predecessors 
in title covenanted not to sell or lease their lot to Negroes for fifteen years, 
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in accordance with a general restriction on a residential tract. The lot was 
separated from the remainder of the tract by a main thoroughfare. At the 
time of the covenant Negroes occupied all of the property behind and up to 
the defendants’ lot. Afterward the other lots on the same side “of the 
thoroughfare, and the neighborhood surrounding the general tract, were oc- 
cupied by Negroes. The defendants, being unable to dispose of their property 
otherwise at a reasonable price, contracted to sell to a Negro. The plaintiff, 
owning land in the restricted tract, sought to enjoin the sale. The trial court 
held that the restriction was legal, but that it would be inequitable to grant 
an injunction. The plaintiff appealed. Held, that since the value of enforce- 
ment would be incommensurate with the harm done to the defendant, the 
plaintiff will be relegated to his remedy at law. Judgment affirmed. Clark v. 
Vaughan, 292 Pac. 783 (Kan. 1930). 

Courts following the contractual theory of equitable servitudes may logically 
deny injunctive relief as inequitable because of changing conditions without 
affecting the enforceability of the covenant at law. See Stone, Equitable 
Liabilities to Strangers (1918) 18 Cov. L. REv. 291, 323. The advocates of 
the property theory, on the other hand, in order to avoid both the semblance 
of a compulsory sale of property for private use, and the continued existence 
of an incumbrance of slight value, contend that the restriction should vanish 
completely with its usefulness. See Pound, Progress of the Law — Equity 
(1920) 33 Harv. L. Rev. 813; CLARK, COVENANTS AND INTERESTS RUNNING 
WITH LAND (1929) 163; Note (1918) 31 Harv. L. Rev. 876. But cf. River- 
bank Improv. Co. v. Chadwick, 228 Mass. 242,117 N. E. 244 (1917). Kansas 
has even gone so far as to refuse on equitable grounds to enforce a legal ease- 
ment. Wilkins v. Diven, 106 Kan. 283, 187 Pac. 665 (1920), (1920) 18 Micu. 
L. Rev. 703. Even the courts which ordinarily adopt the property view, how- 
ever, generally allow the recovery of damages. McClure v. Leaycraft, 183 
N. Y. 36, 75 N. E. 961 (1905); Jackson v. Stevenson, 156 Mass. 496, 31 N. E. 
691 (1892). In the principal case the restriction was obviously imposed be- 
cause of the contemplated expansion of the neighboring Negro community. 
Under such circumstances, unless the ultimate destruction of a restriction is to 
be permitted by its successive removal from the receding borders of a protected 
area, the original boundary must be maintained. Frick v. Foley, 102 N. J. 
Eq. 430, 141 Atl. 172 (1928), aff'd sub nom. Frick v. Northern Trust Co., 
146 Atl. 914 (N. J. 1929); see (1930) 14 Minn. L. REv. 687. Contra: 
McClure v. Leaycraft, supra. The defendants’ lot in this case may be consid- 
ered exceptional, however, inasmuch as its separation from the rest of the 
development may render its protective qualities negligible. Cf. Trustees of 
Columbia College v. Thacher, 87 N. Y. 311 (1882); (1927) 16 Cattr. L. Rev. 
58. The case may also be supported on the ground that the restriction against 
selling and leasing to Negroes is such an unreasonable restraint on alienation 
that it should not be enforced. White v. White, 108 W. Va. 128, 150 S. E. 531 
(1929), Note (1930) 66 A. L. R. 531. Contra: Koehler v. Rowland, 275 Mo. 
573, 205 S. W. 217 (1918), Note (1920) 9 A. L. R. 120; see (1922) 36 
Harv. L. REv. 220. 


EvipeNcE — HEARSAY: INTENTION, FEELINGS, OR Bopirty CONDITION — 
ADMISSIBILITY OF DECLARATIONS OF TESTATRIX TO PROVE GENUINENESS OF 
Witt. —In order to prove the genuineness of a will, the proponent offered 
evidence that the testatrix had made declarations of affection for the propo- 
nent and of extreme dislike for her relatives, the contestants. Whether the 
declarations were said to have been made before or after the date of the alleged 
will does not clearly appear. The evidence was excluded. From a decree 
disallowing the will, the proponent appealed. Held, that the evidence 
was not admissible to prove due execution, and that proof of the testatrix’s 
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feelings was irrelevant. Decree affirmed. Mahan v. Perkins, 174 N. E. 275 
(Mass. 1931). 

Declarations by a deceased person as to his state of mind are admissible 
when his mental state is in issue. Jn re Carson’s Estate, 184 Cal. 437, 194 Pac. 
5 (1920); Shailer v. Bumstead, 99 Mass. 112 (1868); Pickens v. Davis, 134 
Mass. 252 (1883). And where the fact in issue is the doing of an act, declara- 
tions of purpose are admissible as warranting an inference that the declarant 
did the act intended. Mutual Life Ins. Co. v. Hillmon, 145 U. S. 285 (1892); 
Commonwealth v. Trefethen, 157 Mass. 180, 31 N. E. 961 (1892). Contra: 
Siebert v. People, 143 Ill. 571, 32 N. E. 431 (1892). It has been urged that 
if the declaration relates to a past act, the jury may not perceive that the 
evidence as to state of mind is only circumstantial. See Maguire, The Hilil- 
mon Case — Thirty-Three Years After (1925) 38 Harv. L. REv. 709, 727; 
Chafee, Progress of the Law — Evidence (1922) 35 Harv. L. Rev. 428, 446. 
But the modern tendency is to admit all testamentary declarations whether 
made before or after the date of the alleged will. Rea v. Pursley, 170 Ga. 
788, 154 S. E. 325 (1930); Atherton v. Gaslin, 194 Ky. 460, 239 S. W. 771 
(1922); In re Creger’s Estate, 135 Okla. 77,.274 Pac. 30 (1929); Samuel v. 
Hunter’s Ex’x, 122 Va. 636, 95 S. E. 399 (1918); see 3 WicMorE, EvIDENCE 
(2d ed. 1924) § 1738. Contra: Throckmorton v. Holt, 180 U.S. 552 (1901); 
Ricketts v. Ricketts, 151 Tenn. 525, 267 S. W. 597 (1925). The relevancy of 
the testator’s likes and dislikes to the issue of forgery is usually not ques- 
tioned. State v. Nieuwenhuis, 43 S. D. 198, 178 N. W. 976 (1920); Maxwell 
v. Ford, 103 W. Va. 124, 136 S. E. 777 (1927); see 1 WIGMORE, op. cit. supra, 
§ 112; McCormick, Declarations of Testators in Texas (1925) 4 TEx. L. REv. 
170, 173. Moreover, the jury can hardly fail to see that such declarations are 
only circumstantial evidence. See Note (1926) 38 Harv. L. REv. 959, 962. 
To exclude this evidence often leaves genuineness to be proved only by hand- 
writing, which is inherently unsatisfactory. See Maxwell v. Ford, supra, at 
127, 136 S. E. at 778. The instant case seems out of accord with the trend of 
modern decisions as well as with the court’s earlier decision in Commonwealth 
v. Trefethen, supra. 


FEDERAL CouRTS — PROCEDURE — DEVICES FOR REDUCING THE NUMBER OF 
IMPROPERLY PROCURED CONSENT RECEIVERSHIPS. — The plaintiff brought a 
simple-contract creditor’s bill to procure the appointment of a receiver for 
the defendant for the purpose of conserving alleged assets. The defendant 
admitted the allegations of the petition and consented to the appointment 
of a receiver. The court appointed a temporary receiver and ordered it to 
investigate and report to the court on the financial condition of the defendant. 
The report revealed among other things that the defendant owned more than 
ninety-nine per cent of the stock of the plaintiff, that the allegations in the 
petition regarding the amount of the defendant’s assets were false, that the 
defendant had practically no liquid assets, and that most of its alleged prop- 
erty was claimed by others or was composed of equities the protection of 
which necessitated large expenditures. The receiver requested instructions. 
Held, that the plaintiff was not a proper petitioner, and that the other facts 
disclosed made the case unsuitable for the continuation of the receivership. 
Orders granted terminating the receivership. Municipal Financial Corp. v. 
Bankus Corp., 45 F.(2d) 902 (S. D. N. Y. 1930). 

The court declared in its opinion that hereafter it would adhere to the 
procedure used in the principal case and in addition would require adequate 
notice to interested parties. Although this pronouncement is probably unique 
so far as the reported cases go, the procedure is not new to the Southern Dis- 
trict of New York, and has been commended by experienced practitioners. 
See RosENBERG, CORPORATE REORGANIZATION AND THE FEDERAL COURTS 
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(1924) xii-xiii. But it is by no means a universal practice. See Wyzanski, 
Friendly Receiverships in the Federal Courts (unpublished thesis in Harvard 
Law Schooi Library, 1930) 34, 44. It has the obvious advantage of inform- 
ing the court as to the solvency of the defendant. If the corporation is dis- 
covered to be a hopeless bankrupt, the court may very properly terminate 
the receivership on the ground that the bankruptcy court has more suitable 
machinery for distributing the corporate assets. See Wyzanski, supra, at 29, 
34. This procedure would undoubtedly tend to reduce the number of bank- 
rupts having recourse to equitable relief. Cf. Report of Special Committee on 
Equity Receiverships, BAR Ass’N oF City oF N. Y., YEAR Book (1927) 299, 
321. And reduction of the burden which receiverships have placed on the 
federal courts has been recommended for some time. See FRANKFURTER AND 
LANDIS, THE BUSINESS OF THE SUPREME CouRT (1927) 292. The court can 
not, however, order the directors of the defendant to file a petition in volun- 
tary bankruptcy. Manhattan Rubber Mfg. Co. v. Lucey Mfg. Co., 5 F.(2d) 
39 (C. C. A. 2d, 1925); see Note (1926) 11 Corn. L. Q. 371. The court in 
the instant case regrets that it is without power to make such an order. A 
statute authorizing this time-saving device would seem to be a justifiable 
extension of the court’s power in these cases. See Manhattan Rubber Mfg. 
Co. v. Lucey Mfg. Co., supra, at 43. The other reason given by the court 
for dismissing the receivership, namely, that a subsidiary is not a proper 
plaintiff, is rather difficult to justify. It is reasonably clear that the defendant 
might rightfully have procured a friendly simple-contract creditor to sue. 
In re Metropolitan Ry. Receivership, 208 U. S. 90 (1908); see Note (1930) 
43 Harv. L. REv. 1298, 1299. But cf. Harkin v. Brundage, 276 U.S. 36, 52 
(1928). In spite of what the court regards as the incestuous taint of a peti- 
tion by a subsidiary, there seems to be nothing more reprehensible in it than 
in the usual procedure. The only possible objection is that if the subsidiary 
were successful in its suit, another suit and another receivership would prob- 
ably be necessary to administer the subsidiary. This means additional ex- 
pense, which would be avoided if one proceeding could be used to place both 
the parent and the subsidiary in a receiver’s hands. 


INTERSTATE COMMERCE — PoweERS OF STATES—TAX ON OWNERS AND 
OpERATORS OF Rapio REcEIvinc Sets.—A South Carolina statute imposed 
a tax upon the privilege of owning or operating a radio receiving set, the 
amount of the tax ranging from $1 to $2.50 according to the purchase price 
of the set. S. C. Acts 1930, No. 768. The proceeds of the tax were to be 
used for the support of a state sanitorium. The plaintiff was a New York 
corporation with its principal place of business in North Carolina, where it 
owned and operated a radio broadcasting station under a federal license. 
Practically all the receipts of the plaintiff were from advertisers, a few 
of which paid to reach a South Carolina audience exclusively, and many of 
which paid on the basis of the entire “normal audience” of the station, 
which included most of South Carolina. The plaintiff sued to enjoin collec- 
tion of the tax. Held, that because the operation of radio receiving sets is 
interstate commerce, the tax is unconstitutional, and that the plaintiff is a 
proper party to complain of its invalidity. Interlocutory injunction granted. 
Station WBT, Inc. v. Poulnot, U.S. Daily, Jan. 24, 1931, at 3578 (E. D. S.C. 
19 


r). 
it would hardly be contended that one who listens to a radio advertising 
program is engaged in commerce. But the operator of a receiving set is 
participating in the transmission of the program, for the radio waves must be 
transformed into sound before the communication is complete. Radio broad- 
casting, on analogy to telegraphic transmission, is conceded by all to be 
commerce. Technical Radio Laboratory v. Federal Radio Comm., 36 F.(2d) 
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111 (App. D. C. 1929); Whitehurst v. Grimes, 21 F.(2d) 787 (E. D. Ky. 
1927); United States v. American Bond & Mortgage Co., 31 F.(2d) 448 
(N. D. Ill. 1929); see Davis, Rapio Law (2d ed. 1930) 58; 2 WILLoUGHBY, 
CONSTITUTION OF THE UNITED STATES (1929) § 427; Note (1928) 26 Micu. 
L. REv. 919. It follows that the operation of a receiving set to receive out- 
of-state programs is interstate commerce. Cf. Western Union Tel. Co. v. 
Foster, 247 U. S. 105 (1918) (local transmission of decoded interstate mes- 
sages to those for whom they were intended held interstate commerce). It 
is legitimate under the commerce clause to place a property tax on instru- 
mentalities of interstate commerce. Postal Tel. Cable Co. v. Adams, 155 
U. S. 688 (1895); St. Louis S.W. R. R. v. Arkansas, 235 U. S. 350 (1914). 
But the court here denied that the tax was to any extent a property tax. 
This may be open to question, since it reaches all owners whether they use 
their sets or not; and if it is a property tax it may be invalid under the local 
requirement of equality. S. C. Const., Art. 10, §1 (1895); Dawson v. 
Kentucky Distilleries Co., 255 U. S. 288 (1921). A privilege tax, on the 
other hand, can not be levied on communication between the states when 
Congress has provided for its regulation. Western Union Tel. Co. v. Texas, 
105 U.S. 460 (1882). This is the case with radio communication. Whitehurst 
v. Grimes, supra; 44 Stat. 1162 (1927), 47 U. S. C. Supp. I § 81 (1928). 
And a tax on both interstate and local commerce is as invalid as one on the 
interstate commerce alone. Leloup v. Port of Mobile, 127 U.S. 640 (1888); 
Sprout v. South Bend, 277 U.S. 163 (1928). If the tax were construed to be 
solely on local reception, however, there could be no objection to it on the 
ground that its avoidance would require giving up the interstate reception, 
unless the rates were an actual burden upon the latter. Postal-Telegraph 
Cable Co. v. Richmond, 249 U. S. 252 (1919); see Postal-Telegraph Cable Co. 
v. Freemont, 255 U.S. 124, 127 (1921); cf. Pullman Co. v. Adams, 189 U. S. 
420, 421 (1903); see Powell, The Supreme Court’s Construction of the 
Federal Constitution in 1920-1921 (1922) 20 Micn. L. Rev. 135, 147. The 
ruling that the plaintiff, who was not a taxpayer, was a proper person to 
oppose the collection of the tax is novel. But this result seems a defensible 
extension of cases, relied on by the court, which permit one not within the 
terms of a police regulation to attack it because it directly affects him. Savage 
v. Jones, 225 U. S. sor (1912); Truax v. Raich, 239 U. S. 33 (1915); 
Buchanan v. Warley, 245 U.S. 60 (1917). 


LANDLORD AND TENANT — RENT — Duty oF LANDLORD TO MITIGATE DAm- 
AGES AFTER TENANT’S ABANDONMENT. — The plaintiff refused to authorize 
his tenant to sublet premises leased upon a covenant not to assign or sublet 
without consent. The defendant abandoned the property and sent to the 
plaintiff a prospective tenant, who was rejected. The plaintiff brought suit 
for the rent and, without showing any reason for the rejection, recovered a 
judgment. The defendant appealed. Held, that the plaintiff must use rea- 
sonable diligence to mitigate the defendant’s damages. Judgment reversed. 
Lawson v. Callaway, 293 Pac. 503 (Kan. 1930). 

On occasion judicial approval is given to an importation of the contract 
principle of mitigation of damages into actions for rent. Thus, when the 
landlord has actually re-let after abandonment, courts have said that there 
was a “ duty ” to re-let, and have reduced recovery by the amount which the 
re-letting produces. See Hoke v. Williamson, 98 Kan. 580, 581, 158 Pac. 
III5, 1116 (1916); Martin v. Siegley, 123 Wash. 683, 687, 212 Pac. 1057, 
1058 (1923); cf. Wilson v. National Refining Co., 126 Kan. 139, 266 Pac. 
941 (1928); California Bldg. Co. v. Drury, 103 Wash. 577, 175 Pac. 302 
(1918). Moreover, the lessor is encouraged to take steps to diminish the 
loss inasmuch as his intention that his first tenant remain bound even after 
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the premises are re-let is now given some effect. See Updegraff, The Element 
of Intent in Surrender by Operation by Law (1924) 38 Harv. L. REv. 64, 81. 
The granting of a new lease, the provisions of which are consistent with the 
retention of that abandoned by the previous tenant, does not constitute an 
acceptance of a surrender unless the landlord so intends. Wilson v. National 
Refining Co., supra; Ralph v. Deiley, 293 Pa. go, 141 Atl. 640 (1928); cf. 
Von Schleinitz v. North Hotel Co., 23 S. W.(2d) 64 (Mo. 1929) (communica- 
tion to tenant necessary). Contra: Gray v. Kaufman Dairy & Ice Cream Co., 
162 N. Y. 388, 56 N. E. 903 (1900). But cf. Matter of Grugan, 128 Misc. 
586, 220 N. Y. Supp. 507 (1927). And, if the lessor re-enters immediately 
and sues for breach of contract instead of waiting to bring an action for 
rent, he is often required to accept an available tenant in mitigation of dam- 
ages. Walsh v. Shinner & Co., 20 F.(2d) 586 (C. C. A. 3d, 1927), (1927) 
6 N. C. L. Rev. 68; Bradbury v. Higginson, 162 Cal. 602, 123 Pac. 797 
(1912). But despite such advances toward the result of the principal case, 
the generic distinction between actions for rent and for breach of contract 
has persisted, and the full rent due may almost always be recovered without 
taking any steps to diminish the loss. Boardman Realty Co. v. Carlin, 82 
Conn. 413, 74 Atl. 682 (1909); Muller v. Beck, 94 N. J. L. 311, 110 Atl. 831 
(1920). But see Benson v. Iowa Bake-Rite Co., 207 Iowa 410, 418, 221 
N. W. 464, 467 (1928). The suggestion has been advanced that a contrary 
rule would destroy the value of the attendant covenants not to sublet. See 
Muller v. Beck, supra, at 313, 110 Atl. at 832. Yet in employment contracts 
the element of personal choice does not preclude the obligation to mitigate 
damages. Cf. 3 WiLListon, Contracts (1920) § 1358. 


MunicipaL CorporaTions — ACTIONS — RIGHT OF TAXPAYER TO PREVENT 
DIsMISSAL OF Suit By County. —A county fiscal court brought suit against 
the defendant, who as county clerk had misappropriated county funds. When 
the fiscal court decided to dismiss the suit, the appellants, taxpayers, asked 
leave to intervene in order further to prosecute the action, inasmuch as any 
separate action by them was barred by the Statute of Limitations. From a 
denial of their petition and the dismissal of the suit, they appealed. Held, that 
although the fiscal court acts in a representative capacity, since it acted in 
good faith it can dismiss the suit. Judgment affirmed. Commonwealth v. 
Plummer, 31 S. W.(2d) 897 (Ky. 1930). 

In the absence of abuse of discretion, courts will not permit taxpayers to 
interfere with discretionary acts of municipal officers. Board of Revenue v. 
Merrill, 193 Ala. 521, 68 So. 971 (1915); see Note 1913C ANN. Cas. 884. 
This principle, however, has not prevented suits by taxpayers for the restitu- 
tion of converted public funds after the proper officials have refused or 
neglected to act, even though the inaction was not fraudulent. Shipp v. 
Rodes, 196 Ky. 523, 245 S. W. 157 (1922); Stone v. Bevans, 88 Minn. 127, 
92 N. W. 520 (1902); McKenna v. McHaley, 62 Ore. 1, 123 Pac. 1069 (1912). 
The right of a taxpayer to intervene in such a suit when it is about to be 
dismissed should, by the same token, not be dependent upon the proof of 
official bad faith. Estate of Cole, 102 Wis. 1, 78 N. W. 402 (1899) semble; 
cf. Moore v. Crabtree, 126: Okla. 56, 258 Pac. 916 (1927); see O’Connell v. 
Pacific Gas & Elec. Co., 19 F.(2d) 460, 461 (C. C. A. oth, 1927) (“ bad faith 
or bad judgment ” would be sufficient); State Bank v. Sheridan County, 
72 Mont. 1, 6, 230 Pac. 1097, 1099 (1924). In any event, a county court 
should not be able to block a taxpayers’ suit by instituting an action and 
delaying its dismissal until after the Statute of Limitations has run. Pub- 
lic officials should at least be held to the standard of a reasonable man if they 
are to be protected from interference. Kentucky, however, seems to be 
committed to the doctrine that, as long as no bad faith is shown, the fiscal 
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court has final control of the cause of action. See Shipp v. Rodes, 219 Ky. 
349, 354, 293 S. W. 543, 545 (1927) (fiscal court allowed to compromise suit 
begun by taxpayer). But cf. People v. Holten, 287 Ill. 225, 122 N. E. 540 
(1919). 


New Tria. —INnN GENERAL — PowER TO GRANT NEW TRIAL TO REMEDY 
INJUSTICE OcCASIONED SOLELY BY APPLICANT. — On the trial of a civil action 
the plaintiff established a right to damages of £389. He refused judgment for 
this amount, and on appeal a re-trial limited to the assessment of damages 
was ordered. On the re-trial, the plaintiff, unable to afford legal assistance, 
and ignorant of technical rules of law, failed to adduce any proper evidence 
establishing a right to damages. The printed record of the first trial was 
available and could have been read as evidence. The jury was directed to 
find that the plaintiff had suffered no damage, and the claim was dismissed. 
The plaintiff moved the appellate court for a new trial. Held, that the court 
has power to grant a new trial to remedy a miscarriage of justice even if 
occasioned solely by the applicant. Motion granted. Cox v. Snowball and 
Kaufmann, [1930] Vict. L. R. 325. 

A substantial number of decisions have refused new trials where the 
movant has been at fault through ignorance, inadvertence, or bad judgment, 
even though he could apparently establish a good cause of action or defense 
at another trial. Looney v. Scott, 71 Cal. App. 308, 235 Pac. 76 (1925); 
Savannah Guano Co. v. Abell, 22 Ga. App. 137, 95 S. E. 734 (1918); Smith 
v. Rentz, 73 Hun 195, 25 N. Y. Supp. 914 (1893); cf. Contorno v. Ensley 
Lumber Co., 211 Ala. 211, 100 So. 127 (1924). Other courts, displaying a 
more paternalistic attitude, have held the fault of the defeated party immate- 
rial if it seems likely that he has in fact a good case. Vanden Hoek v. Pearce, 
230 Mich. 266, 202 N. W. 947 (1925); Bryden v. Wells, [1897] 14 W. N. 
(N. S. W.) 60; see Germ Milling Co. v. Robinson, 3 T. L. R. 71, 72 (1886); 
cf. Dickenson v. Fisher, 3 T. L. R. 459 (1887). Several cases have even 
recognized the right of a court to order a new trial on its own motion, upon 
no more definite ground than that it feels an injustice has been done. Ellis 
v. Ginsburg, 163 Mass. 143, 39 N. E. 800 (1895); Stutz v. Milligan, 223 S. W. 
128 (Mo. App. 1920); see Norton v. City Bank & Trust Co., 294 Fed. 839, 
843 (C. C. A. 4th, 1923). It has, however, been broadly stated that the 
grant or refusal of a new trial is largely or wholly discretionary with the trial 
court. White v. Trinity Church, 5 Conn. 187 (1823); St. Louis & San 
Francisco R. R. v. Wooten, 37 Okla. 444, 132 Pac. 479 (1913); cf. Spokane 
County v. Pacific Bridge Co., 106 Ore. 550, 213 Pac. 151 (1923). But under 
the High Court Rules in Australia, the motion for a new trial is made directly 
to the appellate court. Statutory Rutes, AusTRALIA (1928) 569(20). 
There is no reason, therefore, why broad discretionary powers should not ob- 
tain in that court. Cf. Bond v. Cutler, 7 Mass. 205 (1810). 


PARENT AND Cu1LD—IN GENERAL—CHILD’s LIABILITY FOR INJURING 
Parent. —A minor son, while driving an automobile, negligently injured his 
mother, who was a passenger therein. A statute constituted the mother a 
natural guardian of her minor children. Mp. Ann. Cope (Bagby, Supp. 
1929) art. 72A, §1. In an action brought by the mother, judgment was 
entered for her. The son appealed. Held, that it is inconsistent with the 
plaintiff’s position as parent and guardian to allow recovery against her 
minor child. Judgment reversed. Schneider v. Schneider, 152 Atl. 498 
(Md. 1930). 

The parent’s inability to sue his unemancipated child in tort does not 
appear to have been questioned prior to the instant case. But cf. Crosby v. 
Crosby, 246 N. Y. Supp. 384 (App. Div. 1930); Taubert v. Taubert, 103 
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Minn. 247, 114 N. W. 763 (1908). The court felt that the plaintiff should 
not be allowed to deprive her son of property which, as guardian, she was 
legally bound to protect. This reasoning seems erroneous, for the dominion 
of a natural guardian extends only over the ward’s person and not over his 
property. See 1 ScHoULER, Domestic RELATIONS (6th ed. 1921) § 817. 
Other grounds for the decision may be found, however, by analogy to the 
cases where the child seeks to sue the parent in tort. In this latter situation 
the courts have generally denied liability. Mesite v. Kirchenstein, 109 Conn. 
77,145 Atl. 753 (1929); Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891). 
Contra: Dunlap v. Dunlap, 150 Atl. 905 (N. H. 1930), (1930) 44 Harv. L. 
Rev. 135. But the foundation for this rule has been said to be a policy against 
interference with parental discipline and the conduct of the domestic estab- 
lishment. See McCurdy, Torts Between Persons in Domestic Relations 
(1930) 43 Harv. L. REv. 1030, 1080. This policy obviously can have no 
bearing upon the instant case. The desire of the courts to maintain domestic 
peace and tranquillity seems to be the only real reason for denying the parent 
an action. Cf. Roller v. Roller, 37 Wash. 242, 79 Pac. 788 (1905); Wick v. 
Wick, 192 Wis. 260, 212 N. W. 787 (1927). But cf. Roberts v. Roberts, 
185 N.C. 566, 118 S. E. 9 (1923) (suit allowed by wife against her husband). 
Where, however, the defendant is insured against liability for such conduct 
even this ground would seem to disappear. See Dunlap v. Dunlap, supra, 
at 912; Clark, C. J., dissenting, in Small v. Morrison, 185 N. C. 577, 601, 118 
S. E. 12, 24 (1923); cf. Mesite v. Kirchenstein, supra, at 85, 145 Atl. at 755. 
But see McCurdy, supra, at 1074. However, in such cases the courts may 
refuse to allow an action for fear of family collusion against the insurer. See 
McCurdy, supra, at 1076. 


Res JuDICATA — MATTERS CONCLUDED — DECREE GRANTING WIFE JvDI- 
CIAL SEPARATION AS BAR TO Suit For Divorce sy HusBAND. — H sued W for 
divorce in Nevada on the statutory ground of extreme cruelty. W, resident 
in England, answered the complaint, denying its allegations, and, as a separate 
defense, set up a decree of judicial separation obtained by her in England 
after the date of the alleged cruelty, on the ground of desertion. At the 
time of the prior action, H was domiciled in England, although living in 
Canada, where he was reached by constructive service, and failed to interpose 
a defense. There was evidence that such a decree would be res judicata in 
England as to W’s cruelty. From a judgment for H, and an order denying a 
new trial, W appealed. Held, that the decree for judicial separation, being 
in personam, operated as a bar to H’s action for divorce for causes arising 
prior to such decree. Bates v. Bates, 292 Pac. 298 (Nev. 1930). 

If the English decree of separation concluded the right of the husband to 
secure a divorce on such grounds as would have been a defense in the separa- 
tion proceeding, the Nevada decision is obviously correct. But under familiar 
principles a court has no jurisdiction to grant a divorce if neither party is 
domiciled within the state. Le Mesurier v. Le Mesurier, [1895] A. C. 517 
(P. C.); see Conriict or Laws RESTATEMENT (Am. L. Inst. 1930) § 118. 
Though accepting this rule as to divorce, English courts nevertheless grant 
separation decrees if the parties are merely resident in England. Anghinelli 
v. Anghinelli, [1918] P. 247; see Beale, Progress of the Law, 1918-19 (1919) 
33 Harv. L. Rev. 1, 12. They would thus give such a decree in many cases 
in which they would be unable to adjudicate the rights of a party to a 
divorce. So far as a subsequent action for divorce is concerned, therefore, 
the English decree should be regarded only as a determination of facts. See 
Note (1920) 33 Harv. L. Rev. 850, 851. The supposed English rule that the 
husband henceforth can not secure a divorce on the basis of an unlitigated 
defense to the separation is, in such a view, not binding upon the forum, 
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which is free to determine for itself the scope of the issues settled by the 
foreign decree. See 1 WicMorE, EvipENCE (2d ed. 1923) §5; cf. Law v. 
Hansen, 25 Can. Sup. Ct.:69 (1895). Where, as in this case, there was per- 
sonal jurisdiction of the defendant in the separation proceedings, a policy 
of repose favors the application of the doctrine of res judicata to those issues 
which were actually litigated. Gustafson v. Gustafson, 178 Minn. 1, 226 
N. W. 412 (1929); cf. Harding v. Harding, 198 U. S. 317 (1905); Finney v. 
Finney, L. R. 1 P. & D. 483 (1868). But cf. Loeper v. Loeper, 81 Wash. 
454, 142 Pac. 1138 (1914); see 2 FREEMAN, JUDGMENTS (5th ed. 1925) § gog. 
But to apply it to any others scarcely seems prudent. See (1929) 29 Cot. L. 
Rev. 1015. The purpose of a separation decree is to adjust marital difficulties 
with a view to maintaining the possibility of a reconciliation. In such a case 
the defendant should be allowed to omit the assertion of affirmative defenses 
without the penalty of being thereby deprived of his rights. Gustafson v. 
Gustafson, supra; cf. Watts v. Watts, 160 Mass. 464, 36 N. E. 479 (1894). 


RES JUDICATA— WHAT JUDGMENTS ARE CONCLUSIVE— CONVICTION FOR 
CONSPIRACY OFFERED IN SUBSEQUENT Equity Suir.—The government 
petitioned to enjoin a conspiracy in restraint of interstate commerce. The 
defendants denied the conspiracy and each of the government’s allegations 
as to the acts in pursuance thereof. The government moved to strike the 
defendants’ answer on the ground that the matters were res judicata because 
of a prior criminal conviction against the defendants on substantially the 
same pleadings. Held, that the prior criminal conviction is res judicata as to 
the fact of the conspiracy and every matter essential to establish it. Motion 
granted in part. United States v. Greater New York Live Poultry Chamber 
of Commerce, 44 F.(2d) 393 (S. D. N. Y. 1930). 

The few cases previously considering the problem of the principal case 
have reached results consistent with it. Farley v. Patterson, 166 App. Div. 
358, 152 N. Y. Supp. 59 (1915) (conviction res judicata in subsequent civil 
suit between same parties); see State v. Intoxicating Liquors, 72 Vt. 253, 
47 Atl. 779 (1900); cf. Webbs v. The State, 4 Cold. 199 (Tenn. 1867) (in- 
struction that evidence of prior conviction makes prima facie case in subse- 
quent civil proceedings between same parties held proper). But see Green v. 
Altenkirch, 176 App. Div. 320, 323, 324, 162 N. Y. Supp. 447, 449 (1916). 
The doctrine of res judicata should apply here, if anywhere, for as between 
the parties the matter has been settled beyond a reasonable doubt. See 
2 FREEMAN, JUDGMENTS (5th ed. 1925) §657. However, in apparent op- 
position to the principal case are opinions intimating that a criminal judgment 
generally is not conclusive in subsequent civil actions between the same 
parties. See People v. Rohrs, 49 Hun 150, 151 (N. Y. 1888); State v. Lewis, 
164 Wis. 363, 366, 159 N. W. 746, 747 (1916); von Moschzisker, Res 
Judicata (1929) 38 Yate L. J. 299, 325. These intimations probably result 
from an attempt to assimilate the particular case to the sometimes disputed 
rule that a criminal judgment may not be used as evidence in a later civil 
suit between different parties. Cf. (1928) 12 MINN. L. Rev. 546. Whatever 
may be the soundness of that rule, different considerations apply when the 
parties are the same. See 2 BLAcK, JupGMENTS (2d ed. 1902) § 529; Note 
(1927) 41 Harv. L. Rev. 241, 242. The cases containing language casting 
doubt on the instant case usually involve a previous acquittal offered in bar. 
Obviously there the prior judgment should be of no avail, since it determines 
only that guilt has not been established beyond a reasonable doubt. See 
Stone v. United States, 167 U. S. 178, 188 (1897); Lewis v. Frick, 233 U. S. 
291, 302 (1914); (1901) 14 Harv. L. Rev. 467. But cf. Coffey v. United 
States, 116 U. S. 436 (1886) (prior acquittal res judicata in subsequent 
statutory condemnation proceedings); United States v. 2,180 Cases of 
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Champagne, 9 F.(2d) 710 (C. C. A. 2d, 1926) (same); (1910) 23 Harv. L. 
REv. 572. One decision expressly objects to the instant rule on the ground 
that a want of mutuality exists if a party is permitted to show a former 
conviction when his adversary could not have shown an acquittal. See Green 
v. Altenkirch, supra. The speciousness of this argument is indicated by the 
suggestion that this “is much like saying that a party’s statement may not 
be used against him because he could not have used it for his benefit if it had 
been favorable.” See Note (1927) 41 Harv. L. Rev. 241, 243. 


SALEs — UntrorM SALES ACT— APPLICATION TO SHARES OF STOCK. — 
The plaintiff, who had sold stock to the defendant, sued on a written 
memorandum for the balance of the purchase price. The court held that he 
had stated a cause of action under § 63 of the Sales Act, which permits the 
seller to recover the purchase price after the buyer’s repudiation of the con- 
tract in the case of “ goods” that “ cannot readily be resold for a reasonable 
price.” Corwin v. Grays Harbor Washingtonian, 151 Wash. 585, 276 Pac. 
g02 (1929). Meanwhile the plaintiff, without notice to the defendant, resold 
the stock in accordance with § 60 to prevent further depreciation. The plain- 
tiff then amended his complaint and recovered judgment for the contract 
price less the proceeds realized by the resale. The defendant appealed, on 
the ground that the sale was an election which deprived the plaintiff of any 
further remedy. Held, that § 63 of the Sales Act applies to shares of stock, 
and that the plaintiff’s shift from § 63 to § 60 was permissible. Judgment 
affirmed. Corwin v. Grays Harbor Washingtonian, 292 Pac. 412 (Wash. 
1930). 

Under the court’s interpretation of “ goods ” as including stock, the plain- 
tiff’s resale in accordance with § 60, though subsequent to the suit for the 
full purchase price under § 63, was properly allowed. D?’Aprile v. Turner- 
Looker Co., 239 N. Y. 427, 147 N. E. 15 (1925); see Atlantic City Tire & 
Rubber Corp. v. Southmark Foundry & Mach. Co., 289 Pa. 569, 576, 137 Atl. 
807, 810 (1927). But whether the Sales Act governs stock sales is a question 
which has seldom been squarely considered. Where a jurisdiction has adopted 
the Uniform Stock Transfer Act, it is clear that the Sales Act has no applica- 
tion. See Smith v. Lingelbach, 177 Wis. 170, 173, 187 N. W. 1007, 1008 
(1922). But in other jurisdictions the problem of construction must be faced. 
In England, “ goods, wares, and merchandise ” in the Statute of Frauds does 
not include stock. Humble v. Mitchell, 11 A. & E. 205 (Q. B. 1839). The 
courts in the United States, however, reach a contrary result in order to 
extend the benefits of the statute. Tisdale v. Harris, 20 Pick. 9 (Mass. 
1838); Sprague v. Hosie, 155 Mich. 30, 118 N. W. 497 (1908); see Warr, 
Sates (1921) 243. Contra: Rogers v. Burr, 105 Ga. 432, 31 S. E. 438 
(1898). And because shares of stock bear a close analogy to choses in 
action, this same notion has caused them to be included in § 4, the cor- 
responding section of the Sales Act (“goods or choses in action”). De 
Nunzio v. De Nunzio, 90 Conn. 342, 97 Atl. 323 (1916); Jlinois-Indiana 
Fair Ass’n v. Phillips, 328 Ill. 368, 159 N. E. 815 (1928); Guppy v. Moltrup, 
281 Pa. 343, 126 Atl. 766 (1924). Also, it has been assumed without question 
that the provisions as to a right of action for damages in § 64 applied to stock 
sales. Crichfield-Loeffler v. Taverna, 132 Atl. 494 (N. J. 1926); cf. Wyllys 
Co. v. Nixon, 165 App. Div. 373, 150 N. Y. Supp. 944 (1914), rev’d on other 
grounds, 222 N. Y. 93, 118 N. E. 241 (1917). However, the legislature ap- 
parently did not intend the general definition of “ goods” laid down in § 76 
(“chattels . . . other than things in action”) to include shares of stock. 
Millard v. Green, 94 Conn. 597, 110 Atl. 177 (1920); Smith v. Lingelbach, 
supra; see 2 WriLLIston, SALEs (2d ed. 1924) § 619, n.13; Ayer, Uniform 
Sales Act in Washington (1926) 3 WasuH. L. REv. 12, 30. But see Davis Laun- 
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dry & Cleaning Co. v. Whitmore, 92 Ohio 44, 52, 110 N. E. 518, 521 (1915). 
And it seems unlikely that the phrase from § 63 quoted by the court was in- 
tended as a departure from this general definition of “‘ goods.” 





SUBROGATION — SUBROGATION OF CARRIER TO OWNER’S RIGHTS AGAINST 
CONVERTER OF PRopERTY.— A shipped machinery to B, the plaintiff railroad 
being the final carrier. Through a mistake of the initial carrier, a straight 
bill of lading was sent with the draft on B. By falsely representing himself 
as A’s agent, B secured the machinery from the plaintiff without payment. 
B later conveyed the property to the defendant, who had notice of the pre- 
ceding transactions. A recovered a judgment from the plaintiff for the value 
of the property. The latter then sought the property or its value from the 
defendant. When the plaintiff’s counsel stated that the action was based on 
subrogation, the trial court entered a nonsuit. The plaintiff appealed. Held, 
that as the plaintiff was primarily and not secondarily liable to A, it can not 
be subrogated to A’s rights against the defendant. Judgment affirmed. 
Southern Ry. v. Swift & Co., 155 S. E. 429 (S. C. 1930). 

Even where the remedy sought is equitable, the defendant, not being a 
bona fide purchaser, stands in the position of the converter himself. Jn re 
Hayes Mfg. Co., 239 Mich. 247, 214 N. W. 102 (1927); cf. Chicago, G. W. 
R. R. v. Lowry, 119 Kan. 336, 239 Pac. 758 (1925). Although it is often 
stated that the right of subrogation exists only in favor of persons second- 
arily liable for the debt, persons who are primarily liable as to third parties 
may be granted the right against each other on equitable grounds. Bank of 
Percival v. Farmers’ Nat. Bank, 179 Iowa 733, 162 N. W. 21 (1917); see 
Blitz v. Metzger, 119 Kan. 760, 766, 241 Pac. 259, 262 (1925) (joint debtors). 
But see Merchants’ Bank & Trust Co. v. Bushnell, 142 Tenn. 275, 279, 218 
S. W. 709, 710 (1920). And the bailee’s own negligence, if any, should not 
bar his recovery from a converter. Metcalf v. Payne, 214 Ala. 81, 106 So. 
496 (1925); see Jowa Nat. Bank v. Pittz, 192 Wis. 83, 91, 211 N. W. 134, 137 
(1927). But cf. Padgett v. Young County, 204 S. W. 1046 (Tex. Civ. App. 
1928). The carrier may also be regarded as an insurer of the goods carried, 
and consequently as one entitled to subrogation to the insured’s rights on 
payment. Texas & Pac. Ry. v. Eastin & Knox, 100 Tex. 556, 102 S. W. 
105 (1907); see 1 Micute, CARRIERS (1915) 726. For these reasons the 
authorities generally permit the bailee to be subrogated, on payment, to the 
rights of the bailor. Vermilye & Co. v. Adams Exp. Co., 21 Wall. 138 (U. S. 
1874); Metcalf v. Payne, supra; Fisher v. Milwaukee Elec. Ry. & Light Co., 
173 Wis. 57, 180 N. W. 269 (1920), (1921) 30 YALE L. J. 530; see SHELDON, 
SUBROGATION (2d ed. 1893) §10; 2 HutcHinson, Carriers (3d ed. 1906) 
§ 781. Contra: St. Louis & S. F. Ry. v. Excello Feed Milling Co., 215 S. W. 
755 (Mo. App. 1919); The Federal No. 2, 21 F.(2d) 313 (C. C. A. 2d, 1927), 
criticized in (1927) 27 Cot. L. Rev. 212, and in Note (1927) 12 Corn. L. Q. 
235. Although denied subrogation, the plaintiff might have recovered in an 
action based on tort or quasi-contract. McWhorter & Armor v. Moore, 
7 Ga. App. 439, 67 S. E. 115 (1910) (trover); Michigan Cent. R. R. v. State, 
85 Ind. App. 557, 155 N. E. 50 (1927) (quasi-contract). 


SURETYSHIP — SuRETY’s DEFENSES: EXTENSION OF TIME—EFFECT OF 
THE NEGOTIABLE INSTRUMENTS Law. — M mortgaged his land to P to secure 
M’s promissory note. M sold the land to A, who assumed and agreed to pay 
the mortgage. Then A sold the land to B, who likewise assumed and agreed 
to pay the mortgage. When the note fell due, P granted a binding extension 
of time to B without the knowledge and consent of either M or A. B failed 
to pay, and the land being sold for a sum insufficient to pay the debt, P sued 
M on the note and recovered judgment. Peter v. Finzer, 116 Neb. 380, 











1000 HARVARD LAW REVIEW 


217 N. W. 612 (1928), (1928) 42 Harv. L. Rev. 136. M paid the judgment. 
M then sued A for breach of his agreement to pay the mortgage. Judgment 
was given for M, and A appealed. Held, that the extension given by P to B 
could not affect A’s obligation to M. Judgment affirmed. Finzer v. Peter, 
232 N. W. 762 (Neb. 1930). 

When A agreed to pay the mortgage, he assumed the status of principal 
debtor and M became merely a surety. Heidahl v. Geiser Mfg. Co., 112 Minn. 
319, 127 N. W. 1050 (1910); Winans v. Hare, 46 Okla. 741, 148 Pac. 1052 
(1915). But the majority rule, with which the earlier decision holding M 
liable to P is in accord, is that under the Negotiable Instruments Law a per- 
son primarily liable on the face of the instrument is not entitled to suretyship 
defenses. Vernon Center State Bank v. Mangelsen, 166 Minn. 472, 208 N. W. 
186 (1926); Cellars v. Meachem, 49 Ore. 186, 89 Pac. 426 (1907); see Notes 
(1927) 48 A. L. R. 715; (1930) 65 id. 1425. Contra: Smith v. Blackford, 
228 N. W. 466 (S. D. 1929), (1930) 28 Micw. L. Rev. 930. And if M is 
forced to pay P, then A must be held liable to M, for M has suffered damage 
through A’s breach of his promise to M that he would pay P. Locke v. 
Homer, 131 Mass. 93 (1881); Stichter v. Cox, 52 Neb. 532, 72 N. W. 848 
(1897). Since A was not primarily liable on the face of the note, and since 
on B’s promise to pay the mortgage indebtedness A became only a surety for 
B, the extension granted to B by P discharged A’s direct obligation to P. 
See 1 WiLiiston, ConTRACTS (1920) § 386; 2 Jones, Mortcaces (8th ed, 
1928) § 920, n.34, §922. The result of the application of the majority rule 
as to the maker’s liability is thus to subject A to liability, from which he 
would otherwise have gone free. This rule has been almost unanimously 
criticized by writers as unnecessary and undesirable. See BRANNAN, THE 
NEGOTIABLE INSTRUMENTS LAw (Chafee’s ed. 1926) 723; Raymond, Surety- 


ship at “ Law Merchant” (1916) 30 Harv. L. Rev. 141; Note (1925) 38 
Harv. L. Rev. 954; Note (1907) 11 LAw Notes tos. But see CRAWrForD, 
THE NEGOTIABLE INSTRUMENTS LAw (4th ed. 1916) 200. The instant case 
illustrates the unfortunate possibilities of its application. 


Wiits — Construction — “ Survivor” ConstRUED As “ OTHER.” — The 
testatcr left his entire estate to his wife for life and then to five named 
brothers and sisters, providing, however, that if any should die leaving no 
children at the time of his or her decease the share of the one so dying was 
to go to surviving brothers and sisters “to the exclusion of the wife or 
husband of the one so dying.” The five brothers and sisters survived the 
testator but predeceased his wife. Only the first and third to die left children 
surviving them. On a petition for construction of the will the case was 
transferred without ruling to the supreme court of the state. Held, that 
the estates of the brothers leaving children took the whole estate in equal 
shares. Marvin v. Pierce, 152 Atl. 484 (N. H. 1930). 

When a testator makes gifts to several persons for life, then to their re- 
spective issue, but if any die without issue, to the survivors for life and then 
to their issue, with a gift over if all die without issue, English decisions have 
generally said that “survivors” should be construed as “others.” Jn re 
Palmer’s Settlement Trusts, L. R. 19 Eq. 320 (1875); Wake v. Varah, 2 Ch. D. 
348 (1876); Harman v. Dickinson, 1 Bro. C. C. 91 (1781); see KALES, FUTURE 
INTERESTS (2d ed. 1920) §602. It is possibly more accurate to say that 
“ survivors ” should be read “ survivors or surviving stock.” Jn re Bilham, 
[1901] 2 Ch. 169. But cf. In re Fricnd’s Settlement, [1906] 1 Ch. 47; see 
3 JARMAN, Wixts (7th ed. 1930) 2041 et seg. This construction enables 
issue of a deceased legatee to share in the distribution of the gift to a member 
of the group who has died without issue. If, however, there is no final 
gift over, “survivors” will be construed literally. Inderwick v. Tatchell, 








Ge Ge @ 


1 
l 





BOOK REVIEWS IOOI 


[1903] A. C. 120 (H. L.); Harrison v. Harrison, [1901] 2 Ch. 136. Contra: 
Balch v. Pickering, 154 Mass. 363, 28 N. E. 293 (1891). And the same 
result is reached if the gift to survivors is absolute, without a subsequent 
gift to issue, even though there is a gift over. In re Mears, [1914] 1 Ch. 
694; Crowder v. Stone, 3 Russ. 217 (Ch. 1829); cf. Ganapathy Pillay v. 
Alamaloo, [1929] A. C. 462 (P. C.). Contra: In re Cary’s Estate, 81 Vt. 
112, 69 Atl. 736 (1908). The English rule purports to ascertain the testator’s 
intent, but literal adherence to its terms and a steadfast refusal to apply it 
where there is a slight variation in testamentary provisions from the orthodox 
gift stated above have largely prevented this result. American courts, on the 
other hand, regard the problem solely as one of finding the testator’s intent 
from the context of his will, and decisions on the question are consequently 
more diverse. Cf. State Bank & Trust Co. v. Nolan, 103 Conn. 308, 130 Atl. 
483 (1925); Newland v. Louisville & N. R. R., 116 S. W. 328 (Ky. 1909); 
Fox’s Estate, 222 Pa. 108, 70 Atl. 954 (1908). The American courts, how- 
ever, are usually consistent in applying the rule that accrued shares are not 
subject to gifts over without an express testamentary provision. Skinner v. 
Boyd, 98 N. J. Eq. 55, 130 Atl. 22 (1925), aff'd, 100 N. J. Eq. 355, 134 Atl. 
g19 (1926); Matter of Clark, 38 Misc. 617, 78 N. Y. Supp. 108 (1902); see 
2 SCHOULER, WILLS, ExECUTORS, AND ADMINISTRATORS (6th ed. 1923) 
§ 1062. In failing to give effect to this rule, as well as to the English rule 
concerning “ survivors,” the New Hampshire court is perhaps only following 
its earlier decisions that technical rules of construction will not be allowed 
to defeat intent as ascertained by the court. Hayward v. Spaulding, 75 N. H. 
92, 71 Atl. 219 (1908). ‘ 
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ENFORCEMENT OF THE PROHIBITION LAWS OF THE UNITED STATES. By The 
National Commission on Law Observance and Enforcement, 71st Cong. 
3d Sess., House Doc. No. 722. Washington: United States Government 
Printing Office. 1931. Pp. viii, 162. $0.15. 


The Commission on Law Enforcement was appointed by the President in 
1929.1 The members, serving without compensation but assisted by a con- 
siderable salaried staff and supported by a generous government appropria- 
tion,? spent practically eighteen months in the accumulation and organization 
of material about American prohibition. This study was the first compre- 
hensive and impartial research project ever devoted in the United States to 





1 The members of the Commission are former Attorney-General George W. 
Wickersham, chairman, former Secretary of War Newton D. Baker, Federal Judges 
William S. Kenyon, Paul J. McCormick, and William I. Grubb, former Chief Jus- 
tice Kenneth Mackintosh of the Supreme Court of Washington, Dean Roscoe 
Pound of Harvard Law School, President Ada L. Comstock of Radcliffe College, 
Henry W. Anderson of Virginia, Monte M. Lemann of New Orleans, and Frank 
} & Loesch of Chicago. The scope of the Commission’s investigation was not re- 
stricted to prohibition, but the first task accepted by it was the study of prohibi- 
tion enforcement. 

2 The chairman stated in an address on March 12 that the Commission had 
expended $327,000 up to March 1, 1931, of which approximately $100,000 was 
chargeable to the liquor control investigation. The total appropriation for the 
Commission is $500,000 available to June 30, 1931. 
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the problem of the control of the liquor traffic. The Commission’s report on 
prohibition enforcement, which initiates a series of reports dealing with the 
Commission’s investigations, was formulated on the basis of reports of its 
expert investigators; surveys made under the direction of the Commissioner 
of Prohibition in substantially all states; statements of officials; examination 
of numerous witnesses including enforcement officials, economists, social 
workers, labor leaders, and others; responses to questionnaires; memoranda, 
chiefly statistical, from federal and state bureaus; two congressional hearings; 
statistical and other reports from foreign countries; and the voluminous gen- 
eral literature on prohibition and liquor control. The report, which was ad- 
dressed to the President, consists of a preliminary statement in seven pages 
describing the scope of the investigation, and ten chapters, followed by sepa- 
rate statements of the Commissioners. 

The report on the whole is a compact, informative volume on the regula- 
tion of the liquor business. The style is lucid and readable; the approach, 
candid and courageous. There is an entire absence of the intolerance and 
pre-judgment that has marked so conspicuously the position of partisans on 
questions relating to prohibition. While it is understood that all the studies 
upon which the report is based will ultimately be printed by the direction of 
Congress and will fill many volumes, an examination of the studies thus far 
published indicates that the report itself contains the essence of the vast 
material assembled by the Commission. 

The candor with which the report is written, while increasing its value to 
the impartial student, makes it readily subject both to partisan use and to 
misrepresentation for inconsistency. The Commission is, of course, aware 
that settled habits and social customs do not yield readily to legislative fiats. 
Law-making which seeks to overturn such habits and customs approaches 
the limits of effective legal action. The Commission points out in its pre- 
liminary chapter that a problem of prohibition enforcement sometimes over- 
looked is that for a long series of years the Federal Government depended 
upon the liquor traffic for over one quarter of the national revenue. When 
prohibition was adopted twenty-six states had enacted state prohibition laws, 
and sixty per cent of the population and eighty per cent of the territory of 
the United States were living under prohibition. Nevertheless, the per capita 
consumption of distilled spirits and beer had steadily increased up to 1914, 
largely because of commercial pressure upon the licensed liquor dealer to sell 
as much as possible and to as many as possible. The saloon and the corrupt 
influence of liquor dealers in politics were most responsible for the formation 
of public opinion leading to the adoption of the Eighteenth Amendment. 

The first chapter of the report deals with the history of the Eighteenth 
Amendment and of prohibition enforcement. Prohibition enforcement was 
initiated with no real comprehension of the problem and with no opportunity 
for the preparation of an adequate enforcement organization. The enforce- 
ment service, until a comparatively recent time, even when viewed by the 
most kindly critic, presents a story of widespread corruption and the most 
incredible inefficiency. The turnover in the enforcement branch during the 
eleven years 1920-30 averaged 39.78 per cent; * in the higher administrative 
posts it averaged approximately 30 per cent per annum and in 1926 was nearly 
60 per cent. Since 1927 the civil service laws have applied to the Bureau 





8 96.28 per cent in 1921; approximately 50 per cent in 1922 and 1926. 
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of Prohibition, but in 1930 the turnover was still 22.78 per cent. In the 
single year 1921, the dismissals for cause from the enforcement group were 
about one seventh of the entire organization, and they were high each year 
until 1929. A notable improvement has been indicated in the last two 
years, with dismissals for cause averaging about three per cent. During most 
of the period of national prohibition there has been the minimum of co-| 
operation among the various federal services engaged in enforcement. While 
the total expenditures since 1920 have increased from approximately $3,000,- 
ooo to approximately $14,000,000, the personnel engaged in prohibition en- 
forcement, even if one assumes integrity and activity, is grossly inadequate 
for the stupendous undertaking. 

Chapter two discusses the present condition as to observance and enforce- 
ment, and chapter three sets out the essential difficulties in the way of en- 
forcement. The report expresses the opinion that while for a few years 
after the adoption of national prohibition consumption of liquor decreased, 
there has been since that time a steady increase in drinking, although it is 
likely that the total consumption is less now than before prohibition was 
adopted. The Commission finds nothing encouraging in respect to the con- 
trol either of the importation or of the manufacture of illicit liquor. It finds 
codperation between state and federal authorities diminishing. Its conclu- 
sion is that there can be no real success in enforcement measures without 
active state cooperation, supplemented by popular education which will lead to 
a large degree of voluntary observance of the prohibition laws. The prevail- 
ing corruption has its foundation in the immense profits involved in violation 
of the Prohibition Act. The federal courts and the federal prosecuting ma- 
chinery are inadequate to the task imposed on them of dealing with law vio- 
lators. While this inadequacy could be remedied to some extent, it is of 
doubtful expediency to set up what would be in effect a system of federal 
police magistrates. Chapter four is a brief statement regarding the degree of 
enforcement demanded. The Commission observes that in spite of vigorous 
efforts at enforcement and notwithstanding enormous numbers of convictions, 
there is little deterrent effect. After a decade of experience the volume of 
violations seems to increase steadily and the public attitude is increasingly in- 
different or hostile. The question arises as to whether such a law is, in any 
proper sense, enforceable. 

Chapter five summarizes and criticizes various plans which have been pro- 
posed for a more effective enforcement. The Commission recommends, in 
addition to certain administrative changes, the revising and digesting of all 
the Acts dealing with national prohibition so that as many as possible of the 
series of statutes relating to this subject can be put into a single revised 
statute. Further legislation regulating the control of industrial alcohol is 
recommended. The Commission does not think it advisable to alter the law 
with respect to search and seizure. It does recommend further legislation 
making more effective the procedure in padlock injunction. The Commission 
repeats the recommendation in its preliminary report of May 23, 1930, for 
additional judges to relieve congestion in the federal district courts. It also 
renews its recommendation that the federal criminal code be amended to au- 
thorize the disposition of certain petty violations of the prohibition law by a 
summary proceeding of magistrates sitting without a jury. The Commis- 
sion suggests the liberalizing of the statutes and regulations regarding medical 





1004 HARVARD LAW REVIEW 


prescriptions of alcoholic liquor and would remove the anomalous provisions 
in section 29 of the National Prohibition Act as to cider and fruit juices by 
making some uniform provisions for a fixed alcoholic content. 

Chapter six is a brief argument for the necessity of federal control. In 
chapter seven the Commission reports that it finds convincing evidence of the 
increased efficiency of labor following and due to national prohibition. It 
also notes a general agreement among social workers that there has been a 
distinct improvement in standards of living among the industrial population, 
which must be attributed to prohibition. The Commission argues that any 
program of liquor control should conserve these economic and social gains, 
and that to this end it is essential that some form of federal control be 
retained. 

Chapter eight is a summary of foreign systems of regulation of the liquor 
traffic; chapter nine deals with alternatives to the present system in the 
United States; and chapter ten is devoted to conclusions and recommen- 
dations. 

Much of the newspaper criticism and many of the partisan attacks on the 
Commission have been due to the assumption that the chapter containing the 
Commission’s conclusions and recommendations was published as an epitome 
of the whole report. When one examines the report itself, however, it is 
obvious not only that chapter ten, on conclusions and recommendations, must 
be read in connection with the whole report, but that in particular it must be 
considered with chapter nine, which discusses the proposed alternatives to the 
present system. The publication of chapter ten separately and in advance 
of the whole report was misleading. It was exceedingly unfortunate for the 
Commission and disastrous to the influence which its report legitimately 
should have upon contemporary thought about a controverted question that 
the announcement of the report was handled so infelicitously. Moreover, 
and merely as a matter of the presentation of the report itself, it would have 
been more satisfactory if the chapter on conclusions and recommendations 
had been somewhat amplified even at the risk of repetition. Nevertheless, 
read in the light of the whole report, the conclusions and recommendations 
merely indicate the opinion of the majority of the Commission that the pro- 
hibition amendment should not be directly or indirectly nullified and that it. 
should not be repealed except as a condition of the adoption of a new amend- 
ment reserving to the national government a complete power of control of 
the liquor traffic. The Commission recommends that if the amendment is to 
be revised, the revision should be substantially as follows: “The Congress 
shall have power to regulate or to prohibit the manufacture, traffic in or 
transportation of intoxicating liquors within, the importation thereof into 
and the exportation thereof from the United States and all territory subject 
to the jurisdiction thereof for beverage purposes.” ¢ 

The separate statements of the various Commissioners are valuable not 
only for certain proposals of reform in legislative administration, but as ad- 
ditional summaries of the evidence gathered by the Commission. Among the 
detailed proposals the one which has attracted most attention is that of 
Henry W. Anderson.5 Mr. Anderson, after setting out certain principles 
which, in his opinion, should guide any revision of the present prohibition 
laws and summarizing the experience of various foreign countries, recom- 


# Pp. 83. 5 Pp. 89-109. 
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mends the revision of the Eighteenth Amendment to give to the Federal 
Government the power either to regulate or to prohibit the liquor business. 
He would have the control of the whole traffic governed by a national com- 
mission under whosé regulations a national corporation with state and local 
branches would be allowed to sell liquor to persons holding license-books. 
Any state, under Mr. Anderson’s plan, would be free to adopt state-wide pro- 
hibition. Mr. Anderson has worked out his plan in sufficient detail to make 
a persuasive argument for the practical operation of the scheme he has 
outlined. 

The statement of Roscoe Pound,® in which he commends a careful con- 
sideration of the plan proposed by Mr. Anderson, succeeds in the short space 
of a page and a half in setting out the nub of the whole prohibition contro- 
versy. His cogent summary of the issues involved and his judicious exposi- 
tion of the lines along which progress must be made if improvement is to be 
effected, commend his contribution especially to any student anxious to make 
‘a fresh and unbiased approach to the perplexing problem of liquor control. 

The significant contribution made to the solution of the liquor problem by 
the Commission on Law Enforcement has not escaped the attention of many 
publicists and other students of government. It is a matter of common 
knowledge, however, that the initial reaction of the public to the report was 
unfavorable, and that the Commission has received a surprising amount of 
abusive criticism much of which has been ribald and wholly unembarrassed 
by any familiarity with the report. It is a sad commentary upon contem- 
porary political conditions that the sober accomplishment of a distinguished 
and non-political fact-finding body should obtain so little intelligent appre- 
ciation. It is the widespread existence of such a condition that leads decent 
citizens more and more to avoid any connection with politics. The dema- 
gogues and buffoons who respectively dominate many of our municipal and 
state governments and who are such a large factor in the national govern- 
ment may, of course, be expected to make as unhappy as possible the lot of 
any elements which threaten their dominance. Those who consider them- 
selves entitled to be called good citizens, whatever their opinion on a contro- 
versial topic, are under an obligation to vindicate the reputation and dignity 
of impartial experts and dispassionate investigators who have been induced to 
place their characters and abilities at the service of the state. 


JoHN HANNA. 
Columbia Law School. 





ELEMENTS OF THE LAw oF Contracts. By Arthur B. Keith. Oxford: 
Clarendon Press. 1931. Pp. viii, 151. $2. 


The preface to this little book states that it has been written in the hope 
that it may serve as an introduction to the treatises of Anson, Pollock, and 
Salmond, and that it may prove useful as a summary statement of the prin- 
ciples discussed in these works. The further hope is expressed that the omis- 
sion of technicalities may render it of interest even to the general reader. 
The size and the purpose of the book compel the omission of references to 





6 Pp. 159-60. 
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many decisions. Some recent cases not cited in the books above referred to 
are, however, given in the notes. 

The reviewer believes it impossible to prepare a book of this character 
that shall have much value. It is impossible to obtain any grasp of the law 
except by acquiring capacity to reason from its fundamental principles. In 
a small book that seeks to cover, as this one does, not only the ordinary topics 
habitually included under the heading of contracts, as narrowly interpreted, 
but also the capacity of parties and the law of Agency and of Conflict of 
Laws, so far as these tonics affect contracts, no reasoning from principles is 
possible. No more, at any rate, is attempted in this volume than to give 
brief statements of a number of rules and of the determination in a few 
individual cases, with a minimum of connecting thread. A layman reading 
the book would have little conception of the law of Contracts when he laid 
it down; a law student would much better spend the same amount of time in 
a more exhaustive study of a smaller field; a lawyer would find that its 
brevity and lack of citations made the book useless for his purposes. 

The statements of law in the book are in general sound. An occasional 
question, however, may be raised. The author + follows Salmond ? in stating 
that knowledge of an offer of reward by one who performs the requested act 
is essential to recovery by one who performs the requested act, although the 
conclusion is inconsistent with Gibbons v. Proctor. Salmond dismisses this 
case as not “ good law,” * but does not cite Williams v. Carwardine,® where 
the language of the judges seems to indicate that they thought knowledge of 
the offer unnecessary. The signature of a memorandum under the Statute of 
Frauds, the author says,® must be intended as such. Reasonable as this con- 
clusion is, and sound under the American cases, the English court has held 
that a name is a sufficient signature “ though put alio intuitu and not in order 
to attest or verify the contract.” The following statement, taken from 
Salmond,® seems more than doubtful: “ If I accept a ride in a friend’s motor 
car, and his careless driving inflicts injury on me, apart from my right to sue 
him for damages for negligence, I can claim in contract, the risk I run in 
trusting myself to his care constituting sufficient consideration.” ® It would 
seem essential for the friend first to make a promise. The author’s brief 
treatment of the difficult subject of non-performance by one party to a 
bilateral contract as an excuse for the other is also quite unsatisfactory. 

The book is well printed and there is an adequate index. 

SAMUEL WILLISTON. 

Harvard Law School. 





CasES AND MATERIALS ON CORPORATION FINANCE. By Adolf A. Berle, Jr. 
St. Paul: West Publishing Company. 1930. Pp. xv, 911. $6.50. 


The title of this book, as well as its arrangement and selection of materials, 
is a challenge to traditional methods of legal classification. The law of cor- 





1 Pf, 14. 2 SALMOND AND WINFIELD, ConTRACTS (1927) 69. 
3 64 L. T. (Ns.) 594 (Q. B. 1891). 

4 SALMOND AND WINFIELD, CONTRACTS 69. 

5 4 B. & Ald. 621 (K. B. 1833). 6 P. 20. 

7 Griffiths Cycle Co. v. Humber, [1899] 2 Q. B. 414, 418. 

8 SALMOND AND WINFIELD, CONTRACTS 80. © Pp. 33. 
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poration finance is obviously a subdivision of the law of business corporations, 
but it is not one of the accepted categories into which that subject has cus- 
tomarily been divided by the makers of digests, treatises, or casebooks. It is, 
rather, a subdivision upon the theory adopted by the faculty of which 
Professor Berle is a member, that a classification of legal materials “ in terms 
of the activities or relations involved instead of the traditional -legal categories 
would give the student a clearer perception of the underlying economic, 
political and other social problems.” + 

One consequence of thus segregating the material relating to finance from 
the other portions of corporation law is to create the need for an additional 
course or courses on other phases of the subject. It is, therefore, somewhat 
difficult to discuss intelligently the usefulness of a course based upon the 
present book without considering other courses with which it would be 
desirable to supplement it. Inasmuch as this casebook contains but little 
material on the subject of corporate creditors’ rights and relatively little on 
management problems other than those of finance, it seems primarily designed 
for a school like Columbia in which a course on corporate finance is preceded 
by courses on losses and management.? Nevertheless, perhaps because the 
course on finance at Columbia was organized earlier than the course on 
management, the book contains more material on the general subject of man- 
agement than would seem necessary if that subject is to be treated separately. 

It is, however, unreasonable to ask of a pioneer work of this kind that it 
should fit perfectly into a well-rounded curriculum. If the segment of the 
law with which the author has chosen to deal forms a unified whole, and if 
the selection of the materials within that subject is such as to make a teachable 
and useful course, that is all that can reasonably be asked. Judged by this 
standard Professor Berle’s casebook is an excellent piece of work — one which 
fulfills admirably the author’s purpose of focusing the attention of teacher 
and student upon the most vital problem of present-day corporation law — 
that of working out satisfactory legal rules governing the relation between 
managerial discretion and the security holder’s property rights. 

The book is divided into two parts, the first of which, entitled “ The Cor- 
porate Organism,” is described as concerned “ with the objective study of a 
corporation and the various securities through the medium of which its finan- 
cial life is carried on.”* This part begins with notes on the relation of 
Management to operation and finance and on the franchise and contract 
theories as to the nature of corporate articles. Then follow successively an 
extract from the Delaware Corporation Law, a certificate of incorporation 
of a Delaware corporation, and two sections dealing respectively with at- 
tempts by the state and by the majority stockholders to effect changes in the 
enterprise or in the agreed participations therein, the validity of the changes 
involving principally a determination of the scope of the reserved power to 
amend charters. 

The second subdivision of Part I is concerned with management by di- 
rectors, voting trustees, and dominant shareholders, and a third and much 
longer subdivision, with corporate securities. The latter deals successively 





1 Report of the Dean of the School of Law for 1929, Columbia University 
Bulletin of Information, 13th ser., No. 18, p. 19. 
: a of the Dean, supra note 1, at 19. 
. iii. 
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with the distinction between capital and surplus, with the authorization of 
and subscription to stock, with the more important characteristics of common 
stock, stock purchase warrants, and preferred stock, and with problems arising 
out of the purchase and redemption of its own stock by a corporation, the 
section dealing with common stock being noteworthy for its inclusion of a 
large number ef cases dealing with various ramifications of the preémptive 
right problem and with the extent to which the author’s “ rule of equitable 
contribution ” * is established by authority. Part I is then brought to a close 
by a section on bonds, which contains a forty-page trust indenture, together 
with some fifteen cases on bondholders’ rights before and after default, 
including two cases on foreclosure but none on reorganization, which is 
reserved for later treatment. 

This “ analytical study in still life’ 5 covers two thirds of the book and is 
succeeded by Part II entitled “ Processes of Financing,” which the author 
describes as “a study of the financial operation in action.”® The major 
portion of this part consists of a study of the whole process of promotion 
from the inception of the idea to the sale of the securities to the public by 
the investment banker. In addition to the well known leading cases on pro- 
moter’s profits, the student is introduced here to a considerable number of 
decisions on problems to which modern methods of promotion give rise. 
Cases dealing with such matters as the promoter’s claim to a property right 
in his idea and liability for misrepresentation in connection with bankers’ 
circulars are set forth together with certain other materials, such as the rules 
of the New York Stock Exchange for the listing of securities and the applica- 
tion of Dodge Brothers, Incorporated, for listing its stock on that Exchange. 
The financial process is then carried beyond the promotion stage by sections 
dealing with the relation of the corporate management to the public security 
market and with expansion through merger and through the use of subsidiary 
corporations. A final section contains a short study of reorganization which 
is confined to a note, a brief bibliography and to documentary forms. These 
sufficiently indicate the methods by which reorganization is effected but they 
leave untouched the various legal problems to which it gives rise. 

One of the most striking features of the author’s arrangement is the fact 
that, after a few pages devoted to an illustrative statute and certificate of 
incorporation the course practically begins with a group of difficult cases 
which deal with amendments to the articles and raise questions as to the 
nature of the corporate contract in its relation to the state, the management, 
and the individual stockholder. Such an introduction to corporation finance 
is well adapted to giving the student an understanding of the effect of the 
traditional franchise theory upon modern business corporation law and also 
to focus his attention at the outset on the wide range of managerial powers 
which — granting an acquiescent majority of stockholders—may be had 
under modern statutes. It thus furnishes an effective starting point for the 
development of the author’s thesis of the necessity of equitable control of 
these practically unlimited powers. If to begin a study of corporate finance 
with a consideration of how the financial structure may be modified seems 4 
somewhat surprising arrangement for a book which has been hailed as one 
of the first fruits of the new functional or business approach to commercial 
law problems, those of us who are not whole-hearted adherents of the new 
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gospel are under no necessity of criticizing Professor Berle’s arrangement on 
that score. Such doubts as the reviewer has are mainly of a different nature, 
being based principally on a fear that the questions raised in this group of 
cases might prove too complicated for effective treatment at the beginning 
of a course. ° 

The most original feature of the author’s arrangement is, however, the two- 
fold division between the part called “ The Corporate Organism ” and that 
entitled “ Processes of Financing.” It is in this second part that Professor 
Berle’s functional point of view has left its strongest mark upon his arrange- 
ment and selection of materials. What is here attempted is to give the stu- 
dent a picture of the promotion and investment banking operation as a whole 
and to indicate all the legal rules which govern that operation, including 
both those which are rules of corporation law in the technical sense, and 
other rules such as those of the law of deceit which have been applied to cer- 
tain phases of promotion. Without committing himself to a whole-hearted 
approval of a functional arrangement as the generally preferable one for a 
casebook, the reviewer believes that corporate promotion, a highly com- 
plicated financial process with which the average student is unfamiliar, is a 
hopeful field in which to try the experiment. 

The arrangement of this book has been dealt with thus at length because 
it is in its arrangement and classification of materials that it departs most 
widely from tradition. Classification alone can not, however, make a case- 
book an effective teaching instrument; careful selection of materials is even 
more essential. The reviewer has called this book a casebook, and the term 
is justified by the fact that judicial decisions make up approximately three 
fourths of its contents. The substantial changes in corporate financial 
methods which have taken place in recent years have naturally and properly 
led the author to select his cases chiefly from those decided since 1900, but 
on the more important points enough has been given of the early law to 
indicate something of the precedents which have aided or hampered judges 
in formulating rules of law for the financial devices of today. As far as one 
can judge without the experience of the classroom, the cases, most of which 
are not found in any earlier casebook, are well adapted to teaching purposes, 
although here and there one regrets an excessive pruning which has left an 
opinion a mere abstract statement of general principles without sufficient 
facts to indicate their application. Although’the preface indicates the author’s 
belief in the student’s need for supplementary reading, the footnotes, which 
are extremely meagre, offer but little assistance to one seeking a wider knowl- 
edge of legal materials than is afforded by this book. 

In addition to cases Professor Berle has also given us a number of extracts 
from statutes, and a considerable number of corporate forms. Some ac- 
quaintance with statutory material is certainly desirable in a subject in which 
the trend toward partial codification is so marked today, and some knowledge 
of corporate forms can hardly fail to contribute to a student’s understanding 
of corporate problems. One may, indeed, be somewhat skeptical of the 
practicability or utility of attempting to familiarize students with the details 
of so complicated an instrument as the trust indenture securing bonds, but it is 
handy to have it in the casebook for such use as may seem desirable. 

In any event, such doubts as the reviewer has expressed as to certain 
matters of detail in no way militate against his conclusion that Professor 
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Berle has given us a casebook which, both by reason of its method of ap- 
proach and of the materials which it contains, is a substantial contribution to 
the teaching of the modern law of business corporations. It is a book with 
which every teacher of that subject should familiarize himself, whether or 
not he finds it practicable to use it in his classroom. 


E. Merrick Dopp, Jr. 
Harvard Law School. 





Tue CANONS OF INTERNATIONAL Law. By T. Baty. London: John Murray. 
1930. Pp. xii, 518. 21/0. 


Dr. Baty has long been recognized as a writer of great independence of 
thought, forceful in style and fearless of being classed as heterodox, whether 
in the field of public or of private international law. One may not agree with 
him, but one can not neglect him. Always the feeling bears in upon the 
reader that the author cares little whether he finds agreement or not; he can 
hardly be called persuasive. 

International law, he says, “rests upon the universal conviction of what 
is right,’ a fundamental assumption which might make one pause, for 
he also says that international law rests upon common consent. With this as 
a major premise, “ it is a necessary corollary that its rules be simple, certain, 
and objective, while nevertheless elastic. These four requirements are the 
Canons of International Law.” ? Following these four “ canons,” the author 
proceeds to write a more or less systematic treatise. His object is “not to 
embark on questions of detail and the discussion of particular cases,” * but 
“to ascertain and reinforce guiding principles, the recognition of which ap- 
pears to be necessary if the Law of Nations is not to degenerate into a mass 
of conflicting opinions, or of ukases dictated from Geneva.” * Proclaiming 
the dire alternative, Dr. Baty has thus essayed an important task. A reading 
of the book does not confirm one in the conclusion that he has accomplished 
it, or that his “ canons ” measurably assist in the process. 

Under the canon of simplicity he treats of diplomatic privileges and im- 
munities, status of ships, and territory. Simplicity is at best a relative 
quality, and hard cases make tough law. The author admits, re diversions of 
water, the danger of “ rushing into over-simplicity.” 5 It is, no doubt, because 
of its apparent simplicity that he adopts the doctrine of exterritoriality. He 
admits, however, that there is a conflict of simplicities—the simplicity of 
exterritoriality (called a metaphor and not a fiction, pace Grotius!) vis-a-vis 
the simplicity of sovereignty. 

“ Under the head of certainty we propose to deal with matters settled by 
an accepted solution, which ought, in the best interests of good relations, to 
remain undisturbed.” ® According to this canon the author denies the legal 
existence of pacific blockades and sets up the three-mile limit as “ undoubted 
law.” * If there had been such certainty on this matter the Codification 
Conference of 1930 might, and no doubt would, have produced a convention 
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upon territorial waters. Parenthetically, Dr. Baty, it seems, has no use for 
the codification of international law. ‘“‘ Codification is a good sign-post, but 
a bad locomotive. The energy of the world will never be confined within the 
limits of a dropsical and meandering Statute, born to be explained and circum- 
vented [somehow the image of Mr. Sam Weller intrudes itself], glossed, 
riddled and disliked”; * “ codification would probably put an end to the 
possibility [of change], and would fossilize the law.” ® 

The canon of objectivity “ must leave no scope for opinion and inference; 
it must deal in plain fact.”14° Here the author would place contraband, 
blockade, and continuous voyage, even though during the World War “all 
objective certainty ” as to these matters “ has been improperly and illegally 
discarded.” 44, Yet under the canon of elasticity he discusses matters inex- 
tricably interwoven with these: neutral duties, and the exemption of private 
property from maritime capture. Nationality falling under this last canon, 
he declares that “the jus sanguinis rule is one which is simply of municipal 
validity,” 12 while “internationally, the rule of jus soli holds the field.” 3% 
Neither rule, however, is satisfying to the author, who would prefer that 
“permanent residence, in the sense of the English Domicile, should become 
the sole criterion of nationality.” 14 

The author seems to have some pet aversions: the League of Nations, the 
World Court (“an unwieldy institution . . . its closest analogy is the village 
panchayat of India ” 15 — an analogy which at least has the merit of novelty), 
and “ Monroeism.” 

Here, then, is a book marked by picturesqueness of style, provocative in 
manner. The author’s discussion of certain topics— for example, reprisals, 
recognition, the width of bays —is fresh and vigorous. His introduction of 
materials drawn from the Inner Temple Library manuscript collection of 
Prize Appeals in his treatment of neutrality is a distinct contribution. On 
the whole the book is suggestive, frequently original, and always interesting. 
The extent to which the reader is apt to agree with it is certainly of secondary 
importance to the reader, and probably to the independently minded author. 


J. S. REEVEs. 
University of Michigan. 





NELtson W. AvpricH: A LEADER IN AMERICAN Po.ttics. By Nathaniel 
Wright Stephenson. New York: Charles Scribner’s Sons. 1930. Pp. xii, 
496. $5.00. 


For nearly thirty years Nelson W. Aldrich represented the State of Rhode 
Island and Providence Plantations in the United States Senate. For nearly 
half that time he was the acknowledged leader of the conservative Repub- 
licans, and during most of his leadership the especial target for the slings 
of embattled Progressives. More than any one figure in the first decade 
of the present century, Senator Aldrich was the “ bogey man” who per- 
sonified “the interests,” and certainly he was a faithful and able rep- 
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resentative of those who kept him in office. In a small state like Rhode 
Island, where old institutions are preserved as much by a peculiar rever- 
ence (all too rare in America) as by the more usual dictates of expediency, 
the sweep of political forces is not overly difficult to follow, and even a 
restricted view can envisage the entire picture. It is not difficult, there- 
fore, to locate the seat of power. “The Rhode Island of Aldrich’s eulogy 
upon Burnside was the Rhode Island of the upper classes and of none 
other.” ? 

“Most people don’t know what they want,” was Aldrich’s maxim, but 
perhaps in spite of this belief —though more probably because of it — 
he was a remarkable politician in every sense of that underestimated term. 
Here are the words of a contemporary, “who knew him pretty well”: 2 


“ Aldrich’s great power came from his accurate knowledge of the matters 
with which he dealt. He acquired that knowledge by hard work. He dug after 
the facts. It was the natural bent of his mind to do so, and he was never satis- 
fied until he reached the bottom of any subject he had in hand. ‘The man who 
knows, and who knows that he knows, is a king — follow him.’ That was Aldrich 
in the United States Senate, on such matters as he had in hand. The rest fol- 
lowed him — some because they trusted his knowledge, and others because they 
feared it. I personally interviewed many United States Senators in the tariff 
fight of 1909. The above conclusions were confirmed by that experience. 

“Next in importance to this quality in Aldrich was the fact that he was 
adaptable, and not opinionated or pig-headed. By this I mean that he did not 
insist upon having everything done in his own way. If he could attain the 
result he wanted he did not care whether the machinery by which it was at- 
tained was of his creation or some one’s else. And he was—in public, at least 
— good natured, and always had many friends among his most violent political 
opponents in the Senate. . . .” 


The would-be supermen of today have much to learn from Senator 
Aldrich, from his intellectual traits as well as from his personal qualities. 
The present Federal Reserve System is in large measure a monument to his 
mental habits. It is only now, thanks to this book and to the recent work 
of Mr. Paul M. Warburg,* that Aldrich’s part in the establishment of the 
Federal Reserve has become generally known. 

Lawyers will perhaps be chiefly interested in those portions of the 
present work which deal with legislation, and in particular with the pas- 
sage of the Hepburn Act.* (Senator Aldrich, by the way, apparently 
regarded the profession as useful, but of not much more account.) Accus- 
tomed as we are to regard a statute, in some measure at least, as the ex- 
pression of the legislative will,® it is both interesting and fascinating to 
look behind the scenes and gain a new perspective from a novel vantage 
point. How absorbing to trace the daily struggle and the agreements of 
the moment, and then to try to put each in its setting when the sections of 
the law must be interpreted and construed! Certainly after reading the 
story of the compromise on the Hepburn Act one is inclined to concur in 





1 Pp. 58. 

2 The reviewer is greatly indebted to Walter F. Angell, Esq., of the Rhode 
Island Bar, for the following paragraphs. 

8 Tue Feperat Reserve System: Its OriciIn anpD GrowTH (1930). 

4 34 Strat. 584 (1906), 49 U.S. C. §1 et seg. (1926). 

5 Cf. Radin, Statutory Interpretation (1930) 43 Harv. L. Rev. 863. 
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the ironic answer offered to the question, “ What was the purpose of the 
statute? ”’: “To gain votes.” ® 

Biography and autobiography are hypothetically distinct, but inevitably 
there is self-portraiture in every picture. The present work is no excep- 
tion. Professor Stephenson attributes to Senator Aldrich a philosophy of 
government that ought to be enshrined forever as the classic expression of 
those desires, prejudices, and inarticulate, unwavering assumptions which, 
combined, make up the credo of the Republican party. 


“He believed that the solution of the modern democratic problem was to be 
found in three purposes: to accept the old machinery of the popular State and 
use it as the expression of the collective will of the nation; at the same time, to 
vest immediate power in great occupational groups that were also great accumula- 
tions of capital; to give the former not the initiative in the affairs of the latter 
but intimate knowledge of those affairs, and for practical purposes a selective 
veto upon their proposed courses of action. He had thought out for himself as a 
means of harmonizing the complexities of the day a double application of La 
Rochefoucauld’s maxim, ‘ Who administers, governs.’ ” 7 


FREDERICK BERNAYS WIENER. 


Providence, Rhode Island. 





CASES ON THE LAw oF INSURANCE. By William Reynolds Vance. Second 
edition. St. Paul: West Publishing Co. 1931. Pp. xxiii, 1020. $6.00. 


The author of this work, who is general editor of the American Casebook 
Series, has made many valuable contributions to the subject of insurance law 
in this country. A textbook in 1904,1 the first edition of the present work 
in 1914, a second edition of his textbook in 1930 which has received most 
favorable commendation,” and now this collection of cases, stamp Mr. Vance 
as an expert in the field. In general, the new casebook has all the virtues 
of the new textbook, the outline of which is followed. The cases are well 
chosen and the footnotes contain much valuable reference material. Many 
related problems are suggested in the footnotes without, however, giving the 
actual decisions. This added stimulus to student enterprise which curiosity 
gives seems highly desirable. The terminology is up to date, as is indicated by 
the combination of the important and related problems of “ concealment,” 
“representation,” and “ warranties ” under the heading “ Ascertainment and 
Control of Risk.” 

The problems of marine insurance are given comparatively minor treat- 
ment, the emphasis in the casebook as in the textbook being upon fire and 
life insurance. It is undoubtedly true that the outstanding characteristics of 
insurance law today in comparison with the law of a quarter of a century ago 
are the tremendous developments in new fields and the shift in emphasis from 
the historical to what might be termed the business view. This enormous 





6 Ex rel. Professor Francis H. Bohlen. 7 P. 3091. 


1 HANDBOOK OF THE LAw oF INSURANCE; see Book Review (1905) 18 Harv. L. 

V. 239. 

? See Book Reviews (1930) 10 B. U. L. Rev. 600; (1930) 19 Caurr. L. REv. 344; 
(1930) 30 Cor. L. REv. 1219; (1931) 44 Harv. L. Rev. 670; (1930) 25 Inv. L. Rev. 
477; (1930) 19 Ky. L. J. 97; (1930) 5 Tempe L. Q. 155; (1930) 17 VA. L. REc. 
100; (1930) 40 YALE L. J. 674. 
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growth is not surprising, because the business of shifting the risk of loss 
seems to keep step with the development of a commercial society. Genera- 
tions of lawyers have regarded marine, fire, and life insurance as merely spe- 
cial fields for the application of general principles common to all three. But 
of late it has become increasingly difficult to classify under one heading with 
any degree of particularity the various devices for shifting loss. The author, 
in his preface, refers to the special contributions made by our courts in de- 
veloping the economic rather than the historical interpretation of insurance 
rules. Again in Chapters 14, 15, and 16 of the casebook, we find the author 
treating the problem “ Construction of the Policy ” under a different chapter 
heading for life, fire, and marine insurance, whereas the last chapter deals 
with the construction of the policy in the following kinds of insurance which 
have little in common with one another: “ liability,” “guaranty,” “ title,” 
“ burglary and theft,” “ credit,” “ use and occupancy,” “ reciprocal,” “ group,” 
“war risk” insurance, and “reinsurance.” This chapter heading in itself 
illustrates the evolution in this field. 

One hundred pages are devoted to the problems of waiver and estoppel, 
and the selection of cases to illustrate the topic is unusually good. This part 
of the book reflects the excellent work of the author on waiver and estoppel 
previously published in the Yale Law Journal.® 

One is constrained to criticize the choice of material in a casebook because 
of the wide variety of permissible views as to what should be emphasized. 
But this collection on the whole discloses very well the present stage in the 
evolution of insurance law without sacrificing too much of the historical data 
which is so essential to a thorough understanding of the subject. In many 
instances only excerpts of important cases are printed. This does not seem 
to have detracted materially from the value of the book, but one wishes that 
Carter v. Boehm* had been reported in full. The case illustrates the ex- 
traordinary commercial sense of Lord Mansfield; it is one of the major 
exhibits which show the large part that he played in the development of in- 
surance law. Mr. Vance, however, has shown great discrimination in his 
choice of excerpts, about a dozen of which are quotations from this famous 
case.© Their importance may be understood when one considers that the 
present Marine Insurance Act of England ® codifies the law of concealment 
almost in His Lordship’s language. 

The reviewer believes that subrogation in the field of insurance deserves 
a more detailed treatment. In particular, regret is felt that Luckenbach v. 
McCahan Sugar Refining Co.” has not been included, and one also feels 
that at least a reference to the last act in this carrier-insurer feud should 
have been made.® 

The appendix contains the following forms: The New York standard fire 
policy, an American form of open policy of marine insurance upon cargo, 
the standard form of Lloyd’s marine policy, annual life policy non-participat- 
ing, a form of application for life insurance, a form of agreement for settle- 
ment in trust, and mortality tables. The inclusion of additional forms would 
have been of great value to both student and teacher. The most difficult 





3 Waiver and Estoppel in Insurance Law (1925) 34 YALE L. J. 834. 
4 3 Burr. 1905 (K. B. 1766). 6 6 Epw. VII, c. 41, § 18 (1907). 
5 Pp. 291-93. 7 248 U.S. 139 (1918). 

8 See The Turret Crown, 297 Fed. 766 (C. C. A. 2d, 1924). 
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subjects in the realm of teaching are those which are least capable of visu- 
alization. The use of forms and, if possible, the use of the actual wording 
of important statutes contribute greatly to the ease with which the difficul- 
ties may be grasped by the student. 

The legal issues raised by the motor vehicle, and in particular by auto- 
mobile liability insurance, have received only cursory treatment. This is 
perhaps justifiable because of the experimental nature of many of the statutes 
dealing with this problem. 

JoHN J. Burns. 

Harvard Law School. 





SoctaL CONTROL OF SEX Expression. By Geoffrey May. New York: 
William Morrow & Co. 1931. Pp. xi, 307. $3.00. 


Mr. May’s reputation as an authority on the law of marriage is adequate 
to prevent any a priori classification of his book with the volumes on sex now 
flooding the market. His approach to the difficult problem of non-marital 
sex expression is chiefly historical, though combined therewith is a periodic 
analysis of the theory and mechanism of social and legal control. 

The author traces the foundations of the concept of chastity as expressed 
in the doctrine of sex repression in primitive times, among the ancient He- 
brews and the early Christians, and thence through its introduction into 
England by Augustine. In that country and in America, he pictures its sub- 
sequent history as one of administrative failures due to nonconformity of 
practice to principle, defective mechanism of control, and corruption and 
inefficiency of personnel. The spiritual significance of sexual offenses led to 
the assumption of jurisdiction by the ecclesiastical courts. This jurisdiction 
was supported by the state, and when corruption led to its breakdown an 
attempt was made to bolster the system with the High Commission. When 
the latter failed for like reasons it was abolished. Afterward (1640) the state 
punished such offenses as endangered peace or property rights, and today the 
temporal interference with morals in England covers open and notorious 
lewdness, involuntary sex relations, sodomy, bestiality, homosexuality among 
males, and incest, but does not extend to adultery or simple fornication except 
in its commercial aspect. 

In pre-Revolutionary America rules regarding sexual conduct were en- 
forced with the utmost rigor. In the colony of Massachusetts, though not 
elsewhere, adultery constituted a capital offense, and other sexual offenses 
were heavily punishable. The English form of public punishment was 
adopted.2 Homogeneity of background and experiences, and daily con- 
tact, made possible a group attitude among the Puritans, but spiritual ex- 
citement and disorganization of families combined with other elements pro- 
duced incontinence and depravity, which continued despite rigorous 
proscriptions. 





1 His work includes a recent book, MarriaceE LAws AND DECcIsIONS IN THE 
Unirep Srares (1929), and an article, Experiments in the Legal Control of Sex 
Expression (1929) 39 YALE L. J. 2109. 

2 Mr. May finds no support for Hawthorne’s version of it as set forth in THE 
Scartet Letrer, but he admits that branding may have occurred, 
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Mr. May finds that the laws of America today are the same as the laws of 
pre-Revolutionary America, with only the form and degree of punishment 
altered. Nearly all the states punish adultery; all but twelve states, fornica- 
tion. Definitions of these offenses, forms and extent of punishment, and the 
degree of enforcement, vary. Generally enforcement is lax. The author as- 
cribes this to the influence of a variegated background in preventing a uniform 
social attitude such as prevailed in Puritan times, as well as to the differences 
between the Puritan leaders and the leaders of social opinion today. He sup- 
ports his statements by statistics relating to prosecutions and convictions for 
sexual offenses gathered mainly from large cities. Supplementary statistics 
covering a larger and more heterogeneous area would probably strengthen 
his conclusions. 

Mr. May finds a tendency today to abandon, as unfit for modern social 
practice and demands, the doctrine of sex repression which he so strongly 
condemns. He explains this in part as the result of a changing attitude to- 
ward all substantive legal control; social expediency is supplanting moral 
righteousness as the test of the criminality of any given act. But, more 
directly, he attributes it to a changing attitude toward non-marital sex 
expression. Society no longer suffers from such expression, he finds, 
and vital statistics pointing to the contrary are the result rather than the 
justification of repressive law and custom. Moreover, the social attitude 
toward unmarried mothers and illegitimate children is becoming more 
tolerant. 

This study is illuminating, and further developments still more illuminating 
may be hoped for. It is particularly valuable as a complete and correlated 
treatment of a baffling subject, all too fragmentarily dealt with in history, 
literature, and law reports. Current literature on the “sex problem” by 
self-styled sociologists is unreliable and biased. One might hesitate in going 
either the whole way with Mr. May in advocating complete elimination of 
legal control of extra-marital sex relations, or even to the extent that England 
has gone. How has the absence of legal control of sex expression affected 
the English family and its youth? Data on these and similar problems 
should be available after these years. One might suspect a strong social 
pressure operative in England that is more effective than any system of 
ecclesiastical penances or legal sentences. Perhaps Mr. May relies on the 
development of such control in this country. It is hoped that the author 
will extend still further his investigation into the contemporary situation in 
England and America. 

N. P. FEINSINGER. 

University of Wisconsin Law School. 





Pusiic ADMINISTRATION IN INpIA. By Akshaya K. Ghose. Calcutta: Uni- 
versity of Calcutta. 1931. Pp. xxi, 743. 


In this voluminous and ambitious study of the British-Indian* polity, the 
author seeks to bring up to date two of the most thorough treatments of 





1 The term India properly includes those Indian states not. subject to British 
administration. 
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former years, Sir George Chesney’s Indian Polity? and Sir Courtenay Ilbert’s 
Government of India.* The work presents a study of the functioning of 
Indian polity from its historical roots to the present day and is indeed 
comprehensive. There are numerous comparative and political comments. 
The historical introduction is brief, and adds little to our present knowledge of 
the constitutional development of the subject. On the other hand the his- 
torical outline of particular problems at the outset of each chapter is a very 
valuable feature of the work. 

In sharp contrast with John Stuart Mill’s gloomy forecast in 1858,* the 
author praises the progress made in the administration of the country through 
its transfer from “ John Company ” to the Crown. In discussing the influ- 
ence of the Home government on the Indian government, he gives a lucid 
exposition of the changing relationships, emphasizing particularly the part 
played by the personal equation in the exercise of the controlling power. It 
is believed, however, that in estimating the present situation Mr. Ghose 
overemphasizes slightly the weight of London control. The functioning of 
the central legislature since the Montagu-Chelmsford reforms of 1919 ° 
wrought a political change, not always disclosed by the strictly legal approach, 
which he apparently fails to appreciate. 

The author raises vivid objections to the prolonged existence of the Coun- 
cil of India as an advisory body acting in codperation with the Secretary of 
State for India. Long ago these were voiced by enlightened English opinion, 
and specific mention is made of Mr. Gladstone’s scathing remarks. But no 
less important are the more recent statements of such an eminent constitu- 
tional expert as A. B. Keith.” The treatment of the Provincial government 
is highly commendable, and it is gratifying to note that he helps shatter the 
curious legend that the Indian polity of today rests upon some theory of 


_ federalism. His moderate criticism of Dyarchy is corroborated by the find- 


ings of the Simon Commission ® and of the recent Round Table Conference,® 
but his plea for the abolition of separate constituencies is without support 
in the resolutions of the Round Table Conference.?° 

An obvious defect in the work, however, is the want of source references. 
The author’s reason — that this is “ a work of description and enquiry rather 
than of reflection or research ” 11 — can hardly be considered valid. In our 
age of inquiry, no treatise of this kind purporting to be more than a slightly 
primitive textbook can afford to dispense altogether with such “ cumbersome.” 
matter. Neither can any excuse be found for the absence of a bibliography of 
the materials used. Apart from these mechanical defects, the volume presents 
a broad and highly suggestive view of the British-Indian political organization 
of today. 

Wotrcanc H. Kraus. 
Cambridge, Mass. 





2 (3d ed. 1894). 8 (2d ed. 1914, Supp. 1916). 

4 MEMORANDUM OF THE IMPROVEMENT IN THE ADMINISTRATION OF INDIA, 
quoted by Ghose, at 16. 

5 Cf. Inpert AND Meston, THE New Constitution oF Inpia (1923) 151-52; 
Revised Instrument of Instructions to the Governor General of March 15, 1921, 


par. VIII. 6 P. 49. 
7 Minority Report of the Crewe Committee, Cmd. 207, 48 et seq. 
8 Cmd. 3569, 33 et seq. 10 Cmd. 3772, 47. 
® Cmd. 3772, 41. 11 Pf, ix, 
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NATIONALITY WITHIN THE BRITISH COMMONWEALTH OF NATIONS. By 
E. F. W. Gey Van Pittius. London: P. S. King and Son, Ltd. 1930. 
Pp. xv, 227. 10/0. 


Within the brief space allowed for review it is impossible even to mention, 
much less to discuss, all of the important features of the very complicated 
subject covered by the work of Mr. Van Pittius. It will be possible to 
mention only a few of the outstanding features of the book. 

The author very naturally begins with a discussion of the acquisition of 
British nationality at birth, and shows that, while birth within British terri- 
tory together with allegiance confers British nationality uniformly, without 
regard to the race of the individual or the special status of the British terri- 
tory in which he is born, it does not follow that he has uniform rights as a 
British subject throughout the Empire. Thus a native British subject born 
in one Dominion is not entitled because of that fact to enter another Do- 
minion, and, if he has entered, he is not vested with the same rights as those 
enjoyed by persons born or naturalized in the latter. In this connection 
he says: 


“In an Empire with a common King there are bound to be some factors apper- 
taining to all his subjects. That common factor is their nationality which, after 
all, signifies the allegiance and loyalty they bear to the same kingship. But, as 
each part of the Empire has its own laws and policies, it is only to be expected that 
the factors common to all British subjects should be extremely few. The Empire 
is based rather on diversity than unity; that perhaps explains its continued 
existence.” 1 


The British Nationality and Status of Aliens Act, 1914, served, so far as na- 
tionality jure soli is concerned, to confirm the common-law rule, although it 
contained very important changes in the law concerning naturalization. 

As to British nationality acquired jure sanguinis, the author observes that 
the innovation contained in the British Nationality Act of 1922, by which 
British nationality may be extended indefinitely to successive generations of 
persons born abroad by registration of children in British consulates embodies 
one of the “ most striking inroads ever made on the jus soli,” and he adds: 
“|. the unlimited opportunities thereby created for the multiplication of 
dual nationality make the advantages obtained very doubtful.”? He dis- 
cusses this “ most unfortunate provision” * further in Chapter XIII, which 
relates to dual nationality. 

The subject of naturalization is discussed quite fully in Chapters V and VI. 
While it seems that one of the principal objects of the adoption of the Brit- 
ish Act of 1914 was to obtain uniform naturalization laws throughout the 
various Dominions, Part II, which related to naturalization, was not adopted 
by all of the Dominions until a recent date. It was adopted by Canada 
in 1914, by Newfoundland in 1915, by Australia in 1920; by South Africa 
in 1926, and by New Zealand in 1929. According to the author, by Article 73 
of the Irish Constitution, the Imperial Nationality Acts are also in force in 
Ireland. 

The principal requirements for British naturalization, five years residence, 
good character, and intent to continue to reside in the country, resemble the 


a 





1 Pp. 8. 3 P. 139. 
a2, ae. * Pp. 57, 70. 
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requirements of our own law. British naturalization, however, differs mate- 
rially in other ways. It is conferred by executive officials, and is “ purely 
discretionary.” ® 

The subject, so important from the standpoint of the United States, of loss 
of nationality through naturalization in a foreign country, is discussed in 
Chapter X. While the author denies that there is such a thing as a “ natural 
right ” of expatriation, and criticizes the declaration upon this subject con- 
tained in the Act of Congress of 1868 (which he mistakenly attributes to the 
Constitution *), he seems to admit that it is desirable that naturalization 
should serve to terminate the prior allegiance, as contended by the Govern- 
ment of the United States. In this regard he says: “It is a lamentable fact 
that nearly half of the States of the world do not fully recognise foreign natu- 
ralisation as a means of terminating their allegiance.”* He also expresses 
the hope “that States will in time become more reasonable, that they 
will realise that their armies will not suffer materially if they recognise 
expatriation.” § 

In discussing dual nationality Mr. Van Pittius suggests the adoption of a 
uniform rule by which nationality at birth would be determined by the domi- 
cil of the parents.® It has always seemed to the reviewer that the adoption 
of some such rule would furnish the only solution of this troublesome 
problem. 

In Chapter XIV, under the caption “ Nationality and Domicile,” the author 
discusses the subject of conflict of laws and the relation between nationality 
and domicil. He expresses the hope that “the doctrine of renvoi is now 
exploded.” 2° While he does not argue that domicil should take the place 
of nationality or be its sole test, he expresses the opinion that “ it is advisable 
that nationality and domicile should, so far as possible, coincide.” He ob- 
serves that, “in almost every proposal for a settlement of problems arising 
under dual nationality, the solution is usually sought through the introduc- 
tion of domicile.” 14 As a practical matter he does not believe that domicil 
is usually difficult to determine. 

Perhaps the most important portion of this book is Chapter XV, entitled 
“ Differentiation between British Subjects.” In this chapter the author un- 
dertakes to show how widely the rights of natural-born subjects may differ 
throughout the Empire, and observes that “ the simple nomenclature ‘ British 
subject’ affords, within the Empire, no clue to his rights.”12 In this con- 
nection he discusses the laws of the several Dominions concerning immigra- 
tion, particularly those designed to prevent the entry of members of the 
darker races. 

In the concluding chapter, XVIII, the author discusses the subject of 
“Dominion Nationality,” with particular reference to the Canadian Nation- 
ality Law of 1921 and the South African Law of 1927 and Article 3 of the 
Constitution of the Irish Free State of 1922. The status, from the standpoint 
of nationality, of persons naturalized under these laws seems somewhat doubt- 
ful, for while the author expresses the opinion that “the term ‘citizen’ or 
‘national’ in the Dominion sense . . . carries with it, probably, the right of 





5 P. so. 9 Pp. 136, 138, 161-62. 
6 Pp. 92-93. 10 P, 157. 
7 Pp. 140-41. 11 P, 161. 
8 Ibid. 12 P, 163. 
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protection abroad by Dominion representatives,” +* he is “driven to the 
conclusion that Dominion nationality is a status within the wider conception 
of British nationality or subjecthood. It is merely an imperium in imperio.” 14 

If the author leaves one somewhat puzzled with regard to certain aspects of 
the subject covered by his book, this can hardly be regarded as his fault, since 
the subject itself is full of complications, which have necessarily resulted 
from political changes occurring in the very recent past. In general, the book 
furnishes an enlightening discussion of a very difficult subject and is valuable 
not only for the information which it contains concerning British laws but 
also for the suggestions of the author for the solution of nationality problems 
arising throughout the world. 

RIcHARD W. FLourNoy, Jr. 
Washington, D. C. 





BOOK NOTES 


Britis oF ExcHANGE. By Sir John Barnard Byles. Nineteenth edition by 
A. W. Baker Welford. London: Sweet & Maxwell, Ltd. 1930. Pp. lxxvi, 


447. 35/-. 


With a lapse of seven years since the last appearance of this book, and in 
view of the almost astounding regularity with which new editions have been 
brought forth from the time it first saw light about a century ago, the advent 
of a nineteenth edition seems to be hardly more than the inevitable. How- 
ever, the latest appearance of this famous work is not entirely without justifi- 
cation. There is some new material on crossed cheques, and the citations of 
cases have been brought up to date. Worthy of notice among the new cita- 
tions are such important decisions as MacDonald v. Nash, [1924] A. C. 625 
(H. L.), further defining the obligations of an anomalous indorser, and 
Jones v. Waring & Gillow, [1926] A. C. 670 (H. L.), holding that a payee 
can not be a holder in due course. The eighteenth edition was reviewed in 
(1924) 37 Harv. L. REV. 650. 


CRIMINAL JUSTICE IN VircINIA. By Hugh N. Fuller, in association with 
Armistead Mason Dobie, Frederick Deane Goodwin Ribble, and Ray- 
mond Moley. New York: The Century Co. 1931. Pp. ix, 195. $2.25. 


This book is a product of the University of Virginia Institute for Research 
in the Social Sciences. In fact, though not physically, it is divided into two 
parts: that dealing with statistical material gathered by the survey and that 
based on the general information of the author and on letters from the Vir- 
ginia bench and bar. The tables and charts, though unnecessarily numerous, 
are in some instances very attractively designed. From the tables themselves 
two important inaccuracies appear. First, the percentages are often com- 
puted on too small a base. In dealing with the length of sentences, averages 
are compared on the basis of as few as five cases. Second, the unit in the 
survey table is indictments times defendants, though it is stated (p. 154) that 
there were “ multiple indictments.” The use of this unit makes the number 
of nolles too large as compared with the number of convictions. 


13 p, 224. 14 p, 225. 
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An INTRODUCTION TO THE History oF Equity AND Its Courts. By Harold 
Potter. London: Swift & Maxwell, Ltd. 1931. Pp. v, 109. 8/6. 


This small volume is an advance collection of chapters rewritten for the 
third edition of the author’s Jntroduction to the History of English Law 
(2d ed. 1926), the first edition of which was the subject of a book re- 
view in (1924) 37 Harv. L. Rev. 643. Undoubtedly it presents a concise 
and readable treatment of its subject which should prove invaluable to a 
student about to undertake the study of equity. The author expresses the 
view, now generally accepted, that chancery was not in any way an out- 
growth of the recently discovered Bills in Eyre (p. 34). He apparently 
confesses (p. iii) the absence of original research disclosed in the work. Its 
accuracy, however, is attested by his admitted reliance upon Holdsworth and 
Kerly and by frequent references to such well known names as Maitland, 
Bolland, and Hazeltine. But this makes the failure to provide a bibliography 
the more inexcusable. 


LEADING CasSEs IN ConFLICT OF LAws. By W.N. Hibbert. London: Sweet 
& Maxwell, Ltd. 1931. Pp. xxi, 298. 21/0. 


Less critical than a good treatise, less comprehensive than a good digest, 
less perplexing than a good casebook, this volume of two hundred leading 
cases may seem to be an exotic ill-adapted to the American legal climate. 
Nevertheless the cases and the editor’s annotations afford to the practitioner 
an easy access to lines of English decisions on problems in the conflict of 


laws. The notes are occasionally provocative, as where the editor queries 
the decision in Jn re Annesley, [1926] Ch. 692 on the finding of domicil in 
the absence of compliance with the legal requirements imposed by the state 
of residence. The opinions are interspersed with bold-faced type for those 
timid souls who shy away from extended judicial soliloquies. 


PROPONENTS OF LIMITED MONARCHY IN SIXTEENTH CENTURY FRANCE: FRAN- 
cis HoOTMAN AND JEAN Bopin. By Beatrice Reynolds. New York: 
Columbia University Press. Pp. 210. $3.50. 


This is an interesting and useful introduction to English readers of two 
great figures in an important cultural and political development of which 
these readers are, for the most part, woefully ignorant. As such the book is 
decidedly to be welcomed. But no adequate study of the complicated ques- 
tions of French public law at the end of the sixteenth century could be ex- 
pected from one who could make the naive confession: “ I had selected these 
two as antitheses: one, a Huguenot, defending self-government; the other, 
a Romanist, defending absolutism”; and the further admission that only 
“as the work progressed” did it begin to dawn dimly upon the author’s 
mind that “the contrast was less clear-cut.” These statements disclose an 
ignorance of the general development of French thought which becomes fur- 
ther apparent in the whole discussion and renders it superficial in character 
and in some ways misleading, however painstaking. Handicapped by such 
an insufficient background, no one could have made an adequate analysis of 
the political thought of Hotman, much less of Bodin. The study is not 
adequate, but there are indications in the book that its defects result rather 
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from a failure to realize the magnitude of the task and the extent of the 
investigation necessary, than from any lack of critical or constructive ability 
to perform it. 


Rapio Law. By W. Jefferson Davis. Los Angeles: Parker, Stone & Baird 
Co. 1931. Pp. 404. $5.00. 


At best this work can be described as a compilation of cases, statutes, and 
convention reports on the subject of radio control and regulation. What 
comment there is hardly succeeds in knitting the parts into a compact whole. 
Nor is it characterized by searching thought or analysis. The volume may be 
useful as a handy reference to the federal radio acts set out in Chapter I of 
Part II. 


RECEIVERS AND Liqgumpators. By H. C. Emery. Second edition by R. Bor- 
regaard. London: Effingham Wilson. 1930. Pp. 209. 12/6. 

Company MANAGEMENT. By H.C. Emery. Fourth edition by F. J. Varley. 
London: Effingham Wilson. 1930. Pp. 171. 12/6. 


The Companies Act of 1929 brought forth an undue number of revised 
editions. Mr. Borregaard has brought up to date Emery’s work on Receivers 
and Liquidators, while Mr. Varley has done the same for his work on Com- 
pany Management. The former is merely a handbook for English receivers 
and liquidators; the latter is little more than a compilation of statutory pro- 
visions with which those engaged in the active management of English com- 
panies might well be familiar. Neither book contains much of interest to the 
American lawyer, who must turn elsewhere to satisfy his interest in com- 
parative law. It may be questioned whether the practice of including ex- 
tensive excerpts from the Companies Acts, material readily available else- 
where, may be justified. Despite the liberal inclusion of quotations from the 
act in the first half of the book, the entire second half of Mr. Borregaard’s 
revision is devoted to a reprint of its provisions. 


RECHTSSCHOEPFUNG UND RECHTSGESTALTUNG. By Wilhelm Gungler. 
Muenchen: Druck und Verlag von Otto Maidl. Second edition. 1930. 
Pp. 80. 


The author conceives of law as a “ task,” which can be subjected to scien- 
tific analysis. His pragmatic approach, especially to legislation, offers many 
interesting and stimulating suggestions. Whether his analogies drawn from 
electrophysics are correct, or even desirable, may be doubted. The reader will 
find new ideas in this brief and comprehensive discussion of an important 
field of jurisprudence. The fact that the volume appears in its second edi- 
tion tends to show a favorable reception by the public. 


Tue Trusts AND Economic Controt. By Roy Emerson Curtis. New 
York: McGraw-Hill Co. 1931. Pp. viii, 525. $4.00. 


This volume is not an original text upon the subject matter of its title, but 
is a compilation of material from wide sources — books, periodicals, Federal 
Trade Commission reports, statutes, and court opinions. All this is arranged 
and correlated by means of instructive paragraphs by Professor Curtis. The 
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result is a more valuable volume in this instance than the shears-and-paste 
method of book-writing customarily produces. Materials on business con- 
solidations are widely disseminated, and the author has gathered here much 
of the most informative of recent writings and statistical studies. The book 
does not purport to deal in a technical manner with legal matter, such as 
statutes and decisions. 
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